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‘They have built a legal system without
punishment’ : reflectionsontheuseof amnesty
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‘“Who are we? We are those who listen
To the application that drones on
With the weight of grain silos
Through the middle of athumping
Summer afternoon.’:

Abstract

The conditional amnesty process administered by the Truth and Reconciliation
Commission was an innovative feature of the transition to democracy in South Africa,
yetit remainsrelatively under-analysed in comparison with other aspectsof the TRC’ s
work. Moreover, although the South African TRC hasinspired anew generation of truth
commissions in Africa and around the world, the amnesty process has never been
repeated. This paper examines the context of the use of amnesty in South Africaand
offers some critical reflections on the South African amnesty process, particularly in
the context of theriseof international criminal law and the creation of the I nternational
Criminal Court. Noting that the demand for ‘amnesties for peace’ has not diminished,
it arguesthat, although the South African amnesty processwasin somerespectsflawed
both in its conception and implementation, it merits consideration by other countries
intransitionand offersval uablel essonsfor thedevel opment of international legal policy.

Introduction

One of the well-known features of the transition to democracy in South
Africawasthe offer of amnesty to those on all sides of the conflicts of the
past who had committed politically-motivated crimesduring thefinal decades
of the apartheid era. The commitment to the granting of amnesty was
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incorporatedinto the negotiated I nterim Constitution of 1993. Subsequently,
adetailed|egid ativeschemesetting up aTruth and Reconciliation Commission
(TRC) with power to grant amnesty was passed by the democratically-
elected South African Parliament in the form of The Promotion of National
Unity and Reconciliation Act (34 of 1995). Although the TRC wasthefirst
truth commissionintheworldtowield such asignificant power, thework of
itsAmnesty Committeehhasremained rel atively under-analysed, particularly
in comparison with other aspects of the TRC’ swork.?

| was one of those who, in the words of Cronin’s poem, listened to
amnesty applicationsthrough thethumping heat of South African afternoons,
in township sports halls, churches, conference centres and any other
premiseswilling to accommodatethe Amnesty Committee.® Although | had
originally intended to address the limited question of whether the granting
of amnesty for torture was compatible with international law, | quickly
became drawn into the wider moral, ethical, political and legal questions
rai sed by thegranting of amnesty for political crimesinthecontext of conflict
resolution and democratic transition After many years of observation and
reflection, | still see these questions as some of the most important and
difficult | have ever considered. Thinking and writing about them is
complicated still further by theemotional impact of theTRC. Beinglittlemore
than an observer, afly onthewall, to therecounting of asmall part of South
Africa shidden past was more poignant, affecting and disturbing than | had
expected. My own observations of the amnesty process and my
conversationswith thosemost closely involvedinit—victimsand survivors
of political violenceandtheir families, amnesty applicants, lawyers, members
of the Committee and other staff of the TRC — caused my views on the use
of amnesty tofluctuate severely. Inthispaper, | takethe opportunity of some
years of distance to reflect on some aspects of the use of amnesty in South
Africaand onitsinternational implications.

South Africa was, of course, not the first state to offer amnesty for
political crimesinthecontext of political transition. Intheyearsleading up
to the South African transition, numerous countries had begun transitions
from repressive rule to democracy, notably in Latin America and Eastern
Europe, but alsoin Africa. AsDiane Orentlicher notedin 1991, many of the
new governments ‘ replaced regimes responsible for brutal crimes—forced
‘disappearances’, political killings and torture — inflicted on a staggering
scaleand withwholesaleimpunity’ (Orentlicher 1991: 2539). Whether these
crimes should be prosecuted had ‘loomed as one of the most urgent, and
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agonising, issues confronting the nascent democracies’'. As she observed,
relatively few of the successor governments had attempted prosecutions,
and amnesty laws or decrees had been adopted in such places as Argentina,
Chile, Brazil, Uruguay, Guatemala, Nicaragua, El Salvador, Namibia and
Suriname.

Intheearly 1990s, the United Nationstoo, felt free of legal constraintsin
endorsing amnesty-for-peace deals, some of which it actively helped to
negotiate. In 1993, for example, the UN Security Council hel ped to negotiate
the *Governors Island Agreement’, which allowed President Aristide to
returntoHaiti inreturnfor an amnesty for themilitary leaderswho had taken
control of the country —an agreement which the Security Council, supported
by the General Assembly, described as ‘the only valid framework for
resolving thecrisisin Haiti’ .4

Y et the decade of the 1990swas al so aperiod in which attitudestowards
the use of amnesty werein flux and the ‘ battle against impunity’ wasinfull
swing. In the same year that the UN helped to broker the Governors|sland
Agreement, the Security Council also created thefirstinternational criminal
tribunal since Nuremberg—thelnternational Criminal Tribunal for theformer
Y ugoslavia—onthebasisthat ‘inthe particul ar circumstances of theformer
Y ugoslavia', the creation of such atribunal would put an end to the serious
violations of humanitarian law occurring there and ‘contribute to the
restoration and maintenance of peace’ (S/RES/808, adopted 22.02.93).

In the course of the 1990s, both the necessity for and the legitimacy of
compromise on issues of justice in the context of peace negotiations or
transition came to be increasingly challenged. Some of those seeking to
promote greater accountability suggested that the need for amnesty was
often exaggerated. Orentlicher (1991), for example, argued that, although
many successor governments claimed that prosecutionswere‘impossible’,
eg because of risks to the stability of the new democracy, this claim had
‘typically beenoverstated' .>Moreover, shesummarily dismissed theconcern
that ‘avirtual certainty of punishment could deter some abusive regimes
from voluntarily relinquishing power’, for, she asserted, ‘the prospect of
facing prosecutions’ was ‘rarely, if ever, thedecisivefactor in determining
whether atransition will occur’ .

Even those who accepted that amnesties might be useful or necessary in
the short term questioned their impact in the longer term. The slogan ‘No
peace without justice’ emerged as a pithy expression of the increasingly
widespread opposition to the use of amnesty in both NGO and someinter-
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governmental circles. Thisslogan encapsul ated the view that lasting peace
and democracy could not be achieved and sustained in transitional societies
without a strong focus on retributive justice for the crimes of the past.

These challengesto the use of amnesty were contested by lawyers close
to the process of transition in their own countries — notably by the
constitutional lawyer and adviser toformer Argentinian President Alfonsin,
Professor Carlos Nino, and by the Chilean human rights lawyer, Jose
Zalaquett (Nino 1991, Zalaquett 1992). They highlighted the compl exitiesof
the situationsin which successor governments often found themselves and
drew attention to the difficulties associated with the prosecution and
punishment of past crimes in the particular circumstances of their own
countries. Zalaquett (1992:1429) criticised theposition of ‘ideol ogical purists’,
who suggested that it was ‘ preferable to suffer longer under tyranny, inthe
hopeof afully satisfactory political outcome, thanto make progressthrough
untidy compromises’, forimplicitinthispositionwas' thearrogant expectation
that the futurewill comply with one’ swishes and adisdain for the dreadful
costsof such agamble’. The position of Nino and Zalaquett wasechoed in
South Africa by Archbishop Desmond Tutu who contended that the offer
of amnesty in 1993 was ‘a crucial ingredient of the compromise which
reversed the country’ sinevitable descent into abloodbath’ (Sunday Times
December 4, 1996).

Moreover, the nature of the amnesty in post-apartheid South Africa
promisedto bedistinctively different fromitspredecessorsin other countries:
not a blanket amnesty granted to categories of persons for undisclosed
offences (asin El Salvador), nor a self-amnesty granted by an illegitimate
regimetoitself (asin Chile), but aconditional amnesty, granted only upon
individual application, subject to compliance with legislative criteria, and
administeredimpartially by aquasi-judicial committee headed by judgesin
afair processwhich would giveavoiceto victimsand survivorsand ensure
reparations for them. It was thus, a process which seemed to promise not
secrecy, impunity, and frustration for victims—typical of somany amnesties
—but disclosure and at |east some form of accountability and redress. In his
No Future Without Forgiveness (1999), Desmond Tutu, Chairperson of the
TRC, defended the amnesty process of the TRC onthegroundthat it ‘infact
encourages accountability rather than the opposite. It supports the new
culture of respect for human rights and acknowledgment of responsibility
and accountability by which the new democracy wishesto be characterised’
(1999:52).
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Within South Africaitself, the use of amnesty was controversial and the
work of the TRC's Amnesty Committee was often compared unfavourably
with other aspects of the Commission’ swork. The Amnesty Committee, in
itsFormal Report of 2003, acknowledgedthat therewere' negativeperceptions
about that part of the Commission’s work that related to indemnifying
offenders, and noted that ‘the amnesty process was often the subject of
scrutiny and criticism’ (TRC 2003, vol 6, s.1, chb: 84, at paras6 and 7).

Internationally, however, thepolicy of ‘reconciliation’ adopted in South
Africa, of which the amnesty process is seen as part, has commanded
considerable respect. The TRC has enjoyed a high reputation, and the
amnesty component of itswork has generally not undermined this, evenin
quarterswhich might have been expected to show marked disapproval. The
quotation cited in the title of this paper is part of a comment made to me
informally by Luis Moreno-Ocampo, Chief Prosecutor of the International
Criminal Court, who spoke admiringly of thefact that South Africahad, in
his view, successfully built alegal system without punishment (for past
crimes) — an achievement he described as ‘remarkable’.” He offered no
criticism of the way South Africahad dealt with its past — despite the fact
that the International Criminal Court represents the culmination of along
international campaign for the prosecution and punishment of those
responsible for gross human rights violations and serious violations of
international humanitarian law. Reed Brody of Human Rights Watch —an
organisation at the forefront of condemning the use of amnesty in Latin
America— argued in 2001 that ‘ prosecutions would have antagonised any
hope of a peaceful transition’ in South Africa and praised the ‘ingenious
solution’ embodied by the TRC, whichinvolved keeping open the option of
prosecutions, whilst granting amnesty on anindividual basisto ‘those who
came forward and told the truth about their crimes, in public and often on
television’ (TheNation Aril 30,2004). Brody describedthe TRC as* effective’.
Inhisview, it brought all manner of perpetratorsforward’ ; and, hecontended,
the TRC's ‘quasi-penal’ amnesty process ‘encouraged confession and
transparency’.

Interestingly, however, Brody and other commentators have tended to
emphasisethe purported uniqueness of the new South Africaand areclearly
unhappy about a South African style amnesty process being repeated
elsewhere. Thus, Aryeh Neier arguedin 1999that inthe specific circumstances
of South Africa, the conditional amnesty process served the country better
than aprocessthat would haverelied solely on prosecutions(Neier 1999:18).
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Brody argued that conditions in South Africa, particularly the ‘credible
threat of widespread prosecutions’, were hard to replicate elsewhere,
especially inthedevelopingworld (Brody 2001). Heisfrank inadmitting that,
for him, ‘real’ justice equal sprosecution, andisan enthusiast for international
criminal justice, which heseesas’ beginningto beaplausible backstopwhen
national justicefails'.

Thecreationof thelnternational Criminal Court (ICC) in 2002 doesindeed
raise serious questions about the viability of the use of amnesty as atool
inconflict resolution, at least for crimeswithinthejurisdiction of the Court.
Thequestion of ‘amnestiesfor peace’ wasraisedinthe | CC negotiationsbut
wasnot explicitly addressed inthe Rome Statute, in the sensethat no express
prohibition on amnesties was included, nor were any particular types of
amnesty, such as conditional amnesties, expressly stated to be acceptable
as a bar to proceedings in the ICC (Gavron 2002). Whilst the dominant
international rhetoric is currently that of retributive justice, and the ICC
Statute reflects this, the attitude of the | CC towards a conditional amnesty
process on the South African model has not yet been tested.® A better
understanding of the South African amnesty process, therefore, has
significance beyond the borders of the RSA. It is important for the
development of the thinking of theinternational community, including that
of statesemerging from periodsof conflict or repression and that of thel CC.

The possibility that South Africa might achieve lasting peace and
democracy without a strong focus on the prosecution and punishment of
past crimes has posed perhaps the most serious challenge to the ‘ no peace
without justice’ worldview. Y et, whilst the South African TRC hasinspired
anew generation of truth commissions, no other state hasyet replicated the
South African model in its entirety; the amnesty component has not been
includedin subseguent commissions. Doesthe South African processmerit
theflattery of imitation?

The use of amnesty in context

Itisinteresting first to examine what light the South African experience of
amnesty shedson the Orentlicher argumentsoutlined above, iethat the need
for amnesties in political transitions has typically been overstated, that
prosecutionsare more often possiblethan isadmitted, and that the prospect
of facing prosecutionsisrarely, if ever, the decisive factor in determining
whether atransition will occur.
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Theseargumentswill find someresonancein South Africa, wheretheuse
of amnesty was, as | have noted, controversial. Yet few have sought
seriously to challenge what has become the received wisdom in South
Africa, that apeaceful transition could not have occurred without the 1993
amnesty deal. Well-known accounts of the transition in South Africa (see,
Sparks 1997 and Waldheim 1997 as exampl es) barely discusstheissue and
giveno explanation asto how the amnesty cameto be agreed intheeleventh
hour of the negotiating process. Internationally, the justification proffered
by Desmond Tutu (referred to above) has tended to be rather uncritically
accepted, and South Africa has largely been spared the kind of criticism
meted out to some of the L atin American countrieswhich al so used amnesty.
This no doubt owes something to the integrity and reputation of Nelson
Mandela, Desmond Tutu, Albie Sachs and other figures who have sought
toexplainand defend South Africa’ schoice—figureswho, moreover, clearly
and convincingly represent a break with South Africa’s past human rights
abuses.

Scholars writing on the TRC have for the most part focused on its
contribution to truth and reconciliation in post-apartheid South Africa,
failingtoidentify theinstitution asbeing aconsequence of theamnesty deal
and, therefore, failing to examinethe successor failureof the TRCinterms
of its (indirect) contribution to the transfer of power.

The reluctance within South Africa to ask hard questions about the
necessity of the 1993 amnesty results, at least in part, from an intelligent
appreciation of the extraordinary difficulty of successfully challenging the
version of events promoted by the political elite. This became even more
difficult after the necessity of theamnesty wasgiven an official imprimatur
by the Constitutional Court of South Africain 1996, whentheconstitutionality
of thelegislationimplementing theamnesty agreement waschallenged. The
late Ismail Mahomed, DP, upholding its constitutionality, referred to the
Interim Constitution as creating an ‘historic bridge’ between the nation’s
deeply divided past and ‘a future founded on the recognition of human
rights’, and suggested that:

... but for amechanism providing for amnesty, the* historic bridge’ itself
might never have been created. For a successful negotiated transition,
the terms of the transition required not only the agreement of those
victimized by abuse but also those threatened by the transition to a
‘democratic society based on freedom and equality’ . If the Constitution
kept alive the possibility of continuous retaliation and revenge, the
agreement of those threatened by itsimplementation might never have
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been forthcoming, and if it had, the bridge itself would have remained
wobbly and insecure, threatened by fear from some and anger from
others. It wasfor thisreason that those who negotiated the Constitution
made a deliberate choice, preferring understanding over vengeance,
reparation over retaliation, ubuntu over victimisation.®

Jody Kollapen, now the Chairperson of South Africa's Human Rights
Commission, alluded to the difficulty of assessing the political necessity of
the amnesty in my interview with him. Herecalled that, in 1989, before the
start of formal negotiations towards the ending of apartheid, no-onein the
liberation movements seriously thought of amnesty. The expectation of
many wasof trial s, not only of individual membersof the security forces, but
of the political leadership, and ‘the ideal of atrial was still something we
yearned for’ (interview August 4, 2000). He recognised, however, that, by
the end of 1993, after several years of negotiations and violence, the
situation had changed. There was * constantly doubt’ about the viability of
prosecutions. He added:

| think there were the kind of political forces at thetimethat said, ‘We

need asettlement’ ... Andwith hindsight it’ svery difficult to challenge

thepoliticianswhotell us‘ Well, wecould havebeen sitting in Kempton

Park for two years longer, had we not reached agreement on some of

these issues; what is it that you wanted us to do?

Kollapen's comments illustrate the discomfort caused by the amnesty
agreement, which was negotiated outside the committees involved in the
Kempton Park talks. Indeed, thevery last-minute nature of theagreement and
the secrecy with which it was concluded obviously were, or should have
been, acause for concern. As part of my research, | was keen to talk to the
people who were involved in negotiating the amnesty, to gain a better
understanding of the motivations for agreeing to it and of role of amnesty
inthetransition. My interviewswith three of the four principal negotiators
of the amnesty suggest that the reasons for the last-minute agreement to
amnesty were somewhat more complex than the Constitutional Court all ows.
My research has also, however, confirmed the great difficulty of making a
sound assessment of the necessity or otherwise of the amnesty.

The issue of amnesty was certainly on the negotiating table in South
Africafromtheoutset. Theanxiety of theapartheid regimeto ensureamnesty
foritsown peoplequickly becamelinkedtotheissueof therel easeof political
prisonersof theliberation movements. Two statutes passed duringtheearly
period of negotiations made provision for temporary and permanent
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‘indemnity’ to be granted — The Indemnity Act, 1990, and the Further
Indemnity Act, 1992. The first of these statutes served the useful purpose
of makingit possiblefor membersof the ANCinexiletoreturnto South Africa
withthebenefit of temporary indemnity, totake partinformal negotiations,
and many political prisonerswerereleased under this statute between 1990
and 1992. Thesecond statute, passedin 1992, wasfar morecontroversial. As
aresult of the secrecy surrounding the indemnity process it established,
information is difficult to obtain about exactly who benefited from its
provisions, but it is known that thousands of footsoldiers of apartheid
applied for indemnity and that some loyal servants of the old regime
benefited, as did some right-wing extremists (Keightley 1993, and Parker
1996).

For a number of reasons, however, the indemnities granted under these
Actswerenot considered sufficiently protective by theapartheid regimeand
theissue of awider amnesty thusremained onthetable at the Kempton Park
talksuntil thevery last moment. Theattitude of the principal ANC negotiators,
according to one of them, Mac Maharaj, was to push the issue away for as
long aspossible, sinceit wasanissuethey nolonger considered central after
the release of the majority of their political prisoners (interview October
21,1999). It was, however, repeatedly rai sed by theNational Party. Ultimately,
the pressures and horse-trading so characteristic of negotiated settlements
resulted in the last-minute drafting of the post-amble to the Interim
Constitution of 1993 (Act 200 of 1993). Under the heading ‘ The Promotion
of National Unity and Reconciliation’, the post-amble reads as follows:

This Constitution provides a historic bridge between the past of a
deeply divided society characterised by strife, conflict, untold suffering
and injustice, and afuture founded on the recognition of human rights,
democracy and peaceful co-existence and development opportunities
for all South Africans, irrespective of colour, race, class, belief or sex.
The pursuit of national unity, the well-being of all South African
citizens and peace require reconciliation between the people of South
Africa and the reconstruction of society.

The adoption of this Constitution laysthe secure foundation for the
people of South Africato transcend the divisions and strife of the past,
which generated gross violations of human rights, the transgression of
humanitarian principlesinviolent conflictsand alegacy of hatred, fear,
guiltandrevenge.

These can now be addressed on the basis that there is a need for
understanding but not for vengeance, a need for reparation but not for
retaliation, a need for ubuntu but not for victimisation.
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Inorder to advance such reconciliation and reconstruction, amnesty
shall be granted in respect of acts, omissions and offences associated
with political objectivesand committed inthe course of the conflicts of
the past. To this end, Parliament under this Constitution shall adopt a
law determining afirm cut-off date, which shall beadate after 8 October
1990 and before 6 December 1993, and providing for the mechanisms,
criteriaand procedures, including tribunals, if any, through which such
amnesty shall be dealt with at any time after the law has been passed.

With this Constitution and these commitments we, the people of
South Africa, open a new chapter in the history of our country.

Could the agreement to amnesty have been avoided by the end of 1993,
when the ANC negotiators had successfully managed to delay agreement
to it for so long? Was there a self-serving element to the ANC’ s eventual
acceptanceof thisarrangement? My interviewswith the negotiatorssuggest
differing perspectives on this. None of the negotiators told me that they
agreed to the amnesty because there would otherwise have been a
‘bloodbath’, as Archbishop Tutu has suggested. From the perspective of
Roelf Meyer, the National Party’s chief negotiator, the amnesty was
nevertheless ‘an essential part of the settlement’ (interview November 5,
1999). For Mac Maharaj, representing the ANC, the National Party’ sdesire
for anamnesty gave himand Cyril Ramaphosaimportant leverageinthefinal
hours of negotiations, and conceding the amnesty assisted them to achieve
a result favourable to the ANC on an issue they regarded as centrally
important (interview October 21, 1999). The idea that the amnesty was
actually conceded primarily for political advantage rather than political
necessity would lend strength to Orentlicher’ sarguments. Maharaj did not
suggest, however, that thiswasthe only reason for conceding the amnesty.
Other factors he took into account included the fact that agreement in
November 1993 would allow South Africa’ sfirst democratic electionsto go
ahead as planned in February 1994. The motivation was thus complex.
Moreover, when | put Maharaj’s explanation to the others most closely
involved in the negotiations, they could not confirm it, suggesting that
perceptions of the need for amnesty and reasons for agreeing to it may not
be the same for all negotiators involved in the same transaction.

Did the conclusion of the Interim Constitution with its post-amble
represent ‘progress through untidy compromise’, to use Zalaquett's
terminology? On the one hand, the rather simple explanations for the
agreement to amnesty that have achieved such widespread currency seem
to meto conceal agreater complexity of eventsand motives, some of which
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might be construed as self-serving. On the other, there is no ‘control
experiment’ in these matters. We cannot know what would have happened
if the amnesty had not been agreed in principle in 1993, but it is clearly
conceivable that it would at the very least have delayed the holding of the
first democratic el ections. Thefull implicationsof suchadelay werepotentially
serious. Monthly statistics on the number of political fatalitiesindicatethat
apeak of 547 deaths was reached in the month of July 1993 alone, and had
declined only dlightly to 370 in the month of November 1993, when the
Interim Constitution wasfinalised.*° Apart fromthe appal ling direct human
cost, the violence had implications for investment and economic growth,
social breakdown and political fragmentation. Against this background,
making an ‘ untidy compromise’ whichwoul d maintain momentum towards
the elections was arguably very important. It is striking that after the
elections, the numbersof political fatalitiesdropped sharply, to 119 deaths
in the month of June 1994, and although political violence continued for
some time mainly in one province, KwaZulu-Natal, figures for political
fatalitiesin South Africahad declined toamonthly low of 45 by May 1996.
In retrospect, it seemsto methat an argument can certainly be made that
the amnesty agreed in 1993 was an ‘amnesty for peace’, necessary to the
achievement of thetransition in 1994, despite the undoubted complexity of
the motives surrounding the eventual agreement to it. The South African
experience does, however, seem to illustrate a reluctance on the part of
politicians to take the public fully into their confidence concerning the
factors influencing the choice to agree to amnesty, and to present instead
arather simplistic ‘no choice’ account. This approach, which attempts to
contain criticismthrough lack of transparency, cannot beaheal thy approach
in afledgling democracy. The ANC’s early instinct to leave questions of
amnesty to be dealt with by ademocratically-elected Parliament wasto its
credit; having deviated from thiscommitment, it would have been desirable
to givethe public afull account of why it had done so, in all itscomplexity.
There is no reason to believe that a politically sophisticated and largely
supportive public would have condemned the choice ultimately made.

The South African approach: a new way of dealing with amnesty?
The negotiators of the Interim Constitution had neither the time nor the
inclinationto settlethedetail of theway inwhich their agreement to amnesty
would be implemented. For Roelf Meyer, the important thing wasthat ‘ the
principlewasfixed’, sincethisgave an assuranceto the security forcesthat
thematter would bedealt with (interview November 5, 1999). Indraftingthe
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wording of the post-ambl eto theInterim Constitution, Mac M ahargj insisted
that ‘the mechanisms, criteria and procedures, including tribunals, if any,
through which such amnesty shall be dealt with’ should be decided by
Parliament. It should be noted that the post-ambl e did not specifically make
provision for amnesty to be dealt with through a truth and reconciliation
commission. In Maharaj’ s own mind, however, he was determined that, if
therewasgoing to beamnesty for state agentsand thewhiteright wing, there
must also be* disclosure’ (interview October 21, 1999). Interestingly, inhis
mind, this was important as a practical security matter, to assist the new
government to prevent possible counter-revolutionary activity, rather than
purely as an issue of providing ‘closure’ for victims of past abuses or
information for awider public.*

A lengthy and sometimes heated public debate preceded the passing of
ThePromotion of National Unity and Reconciliation Actin 1995, which put
flesh on the bones of the post-amble. This Act established the TRC, the
fundamental objective of which was stated to beto ‘ promote national unity
andreconciliationinaspirit of understanding whichtranscendsthe conflicts
and divisionsof the past’ (s.3(1)). The Act listed anumber of specific ways
in which the TRC was to do this.

First,the TRCwasrequiredto* establish ascompleteapictureaspossible
of the causes, nature and extent of the gross violations of human rights
committed between 1 March 1960% and 10 May 1994’ .** The term ‘ gross
violation’ wasdefined inthe Act asmeaning ‘ the violation of human rights
through thekilling, abduction, torture or severeill-treatment of any person
... which emanated from conflicts of the past and which was committed
[duringtherel evant period] within or outsidethe Republic, and thecommission
of which was advised, planned, directed, commanded or ordered, by any
person acting withapolitical motive’ .24 In establishing thispicture, the TRC
wasrequiredtoincludethe* antecedents, circumstances, factorsand context’
of theviolations, aswell as*the perspectives of the victimsand the motives
and perspectives of the persons responsible for the commission of the
violations'. The Act required the TRC to conduct investigations and hold
hearings in order to establish the picture of gross violations in all its
complexity.

The second specific way inwhich the TRC wasto promote national unity
and reconciliation wasby ‘ facilitating the grant of amnesty’ to personswho
made* full disclosure of all therelevant factsrelating to actsassociated with
apolitical objective’ (s.3(1)(b)) andwho complied withtheother requirements
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laid downintheAct. South Africathus becamethefirst country to combine
theinvestigatory and recommendatory functionsof atruth commissionwith
the function of granting amnesty. The task was devolved to the Committee
on Amnesty, which, unliketheother TRC Committees, did not consist solely
of Commissioners. The Act required the Chairperson of the Amnesty
Committeetobeaserving or retired judge and the members of the Committee
tobe’fit and proper persons, appropriately qualified, South Africancitizens
and broadly representative of the South African community’.* In practice,
“appropriately qualified’ seemsto havebeentakentomean‘legally qualified’,
asall membersappointed to the Amnesty Committeehad alegal background.

Instead of conferring a ‘blanket’ amnesty, the Act required individual
applicationsto be made for amnesty and provided for public hearingsto be
held in cases concerning gross violations of human rights. Victimswereto
be notified of amnesty applications and hearings and would be entitled to
make representations. No-one could be compelled to apply for amnesty
under the Act; however, the Act provided for a cut-off date, after which no
further applications could be made. Amnesty could be sought both by those
who had already been convicted of offencesand by thosewho believed they
had committed offences or delicts for which they might be prosecuted or
sued. Anyone who had not applied for amnesty by the cut-off date, or who
was nhot granted amnesty, would remain liable to prosecution and/or civil
suit, assuming this had not already occurred.

The Act allowed applications to be made for amnesty in respect of any
act, omissionor offenceassociated with apolitical objective. Amnesty might
therefore be sought for grossviolations of human rights; no type of act was
excludedinprinciple.

Beforeamnesty could begranted, the Act required the Amnesty Committee
to be satisfied that the act for which amnesty was sought was associated
with apolitical objective. Thiswasto be decided by reference to a number
of factors laid down in s.20(3) of the Act. In addition to considering the
motive, context, and objective of the act, the Committee would be required
to examine whether the act was carried out in execution of an order or on
behalf of, or withtheapproval of, the organisation or institution of whichthe
applicant was amember. Perhapsthe most difficult factor to be considered
by the Committeewasthe question of the proportionality of theact committed
to the political objective pursued. Acts committed for personal gain or out
of personal malice, ill-will or spitecould not betreated asactsassociated with
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a political objective. However, those who acted as informers and who
received payment for their information were eligible to apply.

The effects of a grant of amnesty under the Act were comprehensive,
according to the Constitutional Court inthe AZAPO case.* It protected not
only theperpetrator himself from both criminal and civil liability, but alsoany
body or organi sation which might have been behind him, including the State
itself. It would result in any existing criminal conviction being expunged.

A third specific way in which the Act required the TRC to promote
national unity and reconciliationwasby ‘ establishing and making knownthe
fate and whereabouts of victims' and by ‘restoring the human and civil
dignity’ of surviving victims by giving them an opportunity to relate their
ownaccountsof theviolationsthey suffered (s.3(1)(c)). Further, the Committee
on Reparation and Rehabilitation of the TRC wasrequired by the Act to make
recommendationsfor reparation measuresfor victims. Theterm*victims', as
defined by the Act, did not include all those who were undoubtedly victims
of theapartheid past, but waslimited to victimsof grossviol ationsasdefined
by the Act, and to victims of any acts for which amnesty was sought by the
perpetrator. Included in the definition of victims were the relatives or
dependants of direct victims.

Thefourth specific meansby which the Act required the TRC to promote
national unity and reconciliation was by requiring it to compile areport of
its activities and findings, with ‘ recommendations of measures to prevent
the future violation of human rights’ (s.3(1)(d)).

Potential strengths of the system established by the Act

In theory, the system established by the Promotion of National Unity and
Reconciliation Act had the potential to avoid many of thecriticismsdirected
towardstheuse of amnesty in other countries. For exampl e, therequirement
of ‘full disclosure’ by amnesty applicants held out the promise that the
amnesty process would be amajor source of information for the TRCinits
task of establishing ‘as complete a picture as possible of the causes, nature
and extent of the gross violations of human rights' within its mandate.
Whereas amnestiesin Latin America had allowed details of secret crimes
committed by stateagentsto remain shrouded in mystery, leavingindividual
victims frustrated and wider society in the dark, many hoped that amnesty
in South Africa would help to provide greatly desired information for
individual victims. The public nature of amnesty hearingsand the publication
of the TRC’ sreport offered the hope that awareness of theviolationswhich
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had been committed during the apartheid era, and of responsibility for them,
would begreatly increased, particul arly inthat part of South African society
which claimed it *did not know’. This would reduce the capacity for later
revisionism, and might encourage debate about responsibility for what had
occurred.

The inclusion of the test of proportionality amongst the factors to be
taken into account by the Amnesty Committeeimplied that amnesty might
not be available for atrocious acts which could not be shown to have been
required by thepolitical aimtobeachieved. It raised thepossibility that acts
such as torture would not be amnestied. It also suggested that some of the
violations committed during the period of negotiations— as late as 1993 —
suchasthemurder of ChrisHani and thekilling of civiliansinachurch, agol f
club and a discotheque, might not be amnestied.

Whilst amnesties in other countries had been criticised for contributing
to a climate of impunity, the requirements of individual application, full
disclosure, public hearings in cases of applications for amnesty for gross
human rightsviolations, publication of detailsof grantsof amnesty and the
TRC' spower to ‘ name names’ initsreport suggested that, in South Africa,
impunity might be avoided. Moral and social accountability, if not legal
accountability, was achievable, even in cases where applicants applied for
amnesty for grossviolationsof humanrightsfor whichthey had not yet been
tried and punished. Applicantswould not ‘ get of f scot-free’; they could not
obtain amnesty if they refused to acknowledge the commission of anillegal
act, and the publicity surrounding amnesty hearings might amount toaform
of punishment — a public shaming.

Whilst the forms of amnesty used in Latin America had given no
opportunity for victimsaffected by the actsamnestied to have any say inthe
matter, the South African system promised victim participation in the
amnesty process, through the provisions entitling victims to be notified of
amnesty hearings, to be present and to ‘ testify, adduce evidence and submit
any article to be taken into consideration’ (s.19(4)(b)). Moreover, the Act
required the TRC asawhol eto attach importance to the respectful, fair and
compassionate treatment of victims(s.11). Victim participationin amnesty
hearings could also present opportunities for encounters between victims
and perpetrators at amnesty hearings, and — together with the requirement
that the TRC attempt to establish the motivesand perspectivesof perpetrators
—seemed to have the potential to lead to greater mutual understanding and
apossibility of reconciliation onanindividual basisin somecases. A greater
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public awareness and understanding of what had taken place during the
apartheid eramight al so encourage effortsat reconciliation amongst awider
public.

Whereas other amnesties had been criticised for prejudicing victims'
rightsto redress, the provision for the TRC Reparation and Rehabilitation
Committeeto makerecommendationsonreparationsfor victims—including
for victims of acts for which amnesty was granted — promised that the
suffering and loss of victimswould be acknowledged and asfar as possible
repaired. This could in turn contribute to the restoration of the dignity of
victims and to the prospects of reconciliation.

Finaly, the TRC's power to make recommendations concerning the
prevention of future abuses held out the prospect that real progress could
be made in building a culture of human rights. The TRC was required to
propose recommendations to the President ‘with regard to the creation of
institutions conducive to a stable and fair society and the institutional,
administrative and | egisl ative measureswhich shoul d be taken or introduced
in order to prevent the commission of violations of human rights' (s.4(h)).
Under thisprovision, theTRC could, if it wished, recommend theintroduction
of a system of lustration, under which individuals responsible for human
rights violations might be prevented or disqualified from holding public
office or from serving in the security forces.

Some reflections on the successes and failures of the system
For all the reasons set out above, the TRC and its amnesty process seemed
to promise much that had not been achieved by transitional justice processes
in other countries. Assessing the extent to which it ‘delivered’ on these
promises and averted the potentially negative longer term consequences of
amnesty isacomplex and difficult exercise, which cannot be fully covered
in this article. In this and the following sections, however, | offer some
reflections on the outcome of the process, with a particular focus on the
contribution of the amnesty process to the establishment of the picture of
the causes, nature and extent of thegrosshuman rightsviolationscommitted
during the mandate period.

Thework of the TRC’ sAmnesty Committee continued |ong after thework
of theother TRC Committeeshad been concluded. Whilstthe TRC’ sinaptly
named ‘Final Report’ was published in 1998, the Amnesty Committee
continued hearing applicationsuntil 2002. 1n 2003, two additional volumes
—six and seven—of the TRC Report werepublished. Volumesix containsthe
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Formal Report of the Amnesty Committee, aswell assix chaptersanalysing
the amnesty applications received by the TRC from members of different
political groupings and the information obtained from them.

The work of the Amnesty Committee has been the subject of ‘negative
perceptions’ in South Africa, as the Committee itself has acknowledged
(TRC2003,Vo0l6,s.1,ch5:84 at paras6 and 7). A rangeof interlinked criticisms
has been levelled at the amnesty process, including complaints that the
processfailedtobringout ‘ thetruth’, that the Committeewastoo‘ perpetrator-
friendly’, that it treated victims poorly, and that the process did not
contributetoreconciliation (BikoinVilla-Vicencioand Verwoerd (eds) 2000;
LysterinVilla-VicencioandV erwoerd (eds) 2000; Pigou 2002; Fullard and
RousseauinVilla-Vicencioand Doxtader (eds) 2003). There seemstometo
beafairly widespread perception of agap between thetheory of conditional
amnesty in South Africaand the practice of the Amnesty Committee.

The Amnesty Committee hasaccepted that thereare*lessonsto belearnt
fromtheSouth Africanexperience’ (TRC2003,V0l6,s.1,ch5:83). Nevertheless,
it has sought largely to deflect criticism from itself and its own practice,
suggesting that much of the criticism flowed inexorably from the scheme
established by the Promotion of National Unity and Reconciliation Act.

Thus, for example, in responseto the particularly stinging criticism that
it was ' perpetrator-friendly’, the Amnesty Committee pointed the finger of
blame at the politicians who had passed the Act:

Although the Committee was a creature of statute, some critics saw its
work asbeing at oddswith that of the Commission’ sother committees.
WhiletheHuman RightsViolations Committee (HRV C) wasperceived
to be devoting its time and energy to acknowledging the painful
experiencesof victimsof grossviolationsof human rights, the Amnesty
Committee, it was argued, was indemnifying many of the perpetrators
of such violations against prosecution and the legal consequences of
their actions. These perceptions were, of course, the result of the
statutory scheme created by the provisionsof the Act. Moreover, while
the Amnesty Committee had the powerstoimplement itsdecisions, the
Reparation and Rehabilitation Committee (RRC), for example, could
only make recommendations for reparations for victims. Thus, while
perpetrators were granted immediate indemnification if their amnesty
applications succeeded, victimswererequired to wait until Parliament
took afinal decision onimplementing reparations. The resultant view
that the Committee was * perpetrator-friendly’ was thus to an extent
understandable and even unavoidable. (TRC 2003, Vol6, s.1, ch5, p84
at paras 6 and 8)
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In my view, the Amnesty Committee was correct in saying that some
criticismof itswork wasinevitable, and that somecriticismresulted fromthe
scheme established by the Act. In thefirst place, some criticism wasto be
expected from those who were, from the outset, hostileto the principle that
the state should grant amnesty for serious offences committed against
members of their family. Nkosinathi Biko, the son of the late Steve Biko,
‘noted that some South Africanswere content with the granting of amnesty
tothosewhomaimed or killed their family members’, but madeclear that his
ownfamily and asignificant number of otherswere* adamant that they would
like to have their day in court in order to confront the perpetrators of evil
deeds’ (BikoinVilla-Vicencioand Verwoerd 2000: 194). Similarly, Chris
Ribeiro, one of the sons of the murdered Dr and Mrs. Ribeiro, made his
heartfelt opposition tothe principleof amnesty clear in 1994, stating that * I f
my parents’ killersget amnesty, it will belike having my parentskilledforthe
second time ... if the killers are not going to face the music, then | am not
interested inthe Truth and Reconciliation Commission’ (Coetzee 1994: 17).

Inaddition, asthe Amnesty Committeenoted, it wasindeed the statutory
scheme that in some important respects provoked public criticism. Asthe
Committee correctly noted, the fact that the Amnesty Committee was
empowered to grant amnesty to applicantswhilst the Reparations Committee
was not empowered to grant reparationsto victimswasapart of the statutory
scheme. Moreover, criticism of theamnesty process hasbeen linked to other
factorsoutsidethecontrol of the Amnesty Committee, such asdisappointment
over the poor handling of thereparationsissue by thegovernment (Kol lapen
interview August4,2000). A policy onreparationsfor victimsidentified by
the TRC was only announced by the South African President in 2003. Since
then, thepolicy hasslowly beenimplemented by the payment of aflat figure
of R30,000infinancial ‘ compensation’ toindividual victims—afigurevery
significantly less than the reparation recommended by the TRC, and, of
course, completely outside the control of the Amnesty Committee.

Criticism of the amnesty process has also been occasioned by
disappointment over the post-TRC failure to follow through on the ‘ carrot
and stick’ scheme of the Act. Policy guidelines on the prosecution of those
who did not seek or obtain amnesty fromthe TRC for aparthei d-eraoffences
werefinally publishedin 2006 by the National Prosecutions Authority, but,
to date, no prosecutions have been commenced. The lack of sanctions was
compounded by the TRC’ sdecision not to recommend lustration. According
toitsChairperson, the Commission ‘ considered this question carefully and
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finally decided not to recommend that thisstep be pursued’ (TRC 1998, Vol1,
chl, p3, parall). Neither decisionson post-TRC prosecutionsnor decisions
on lustration were within the control of the Amnesty Committee.

From my perspective, attempting to assess whether the South African
amnesty process merits the flattery of imitation, it is important to try to
understand not only how far the criticismsand di sappointmentsarejustified,
but also the reasons behind them and the extent to which they could be
averted in any future conditional amnesty process. Insofar as criticisms
emanatefromthe statutory scheme, that schemecan, of course, bereviewed
and framed differently inany future conditional amnesty process. Problems
emanating from specific decisions made by the South African government
or prosecuting authorities may also be avoidable in future processes.
Finally, future truth commissions may also be able to improve on the
performance of the TRC.

| have already indicated the wide range of criticisms levelled at the
amnesty process. Inthefollowing part of the paper | will focusonthetruth-
related criticismsof theamnesty process, and then offer somebrief comments
on other criticisms.

(a) Truth
| have set out above the ways in which it was hoped that the TRC amnesty
process would be better than forms of amnesty used in other countries. It
seemsto methat, inrelation totruth, it unquestionably was better. No other
amnesty and no other TRC hassucceeded in securing significant information
and admissionsfrom former members of the security forces. No other form
of amnesty hassucceeded in bringing forward security policemenwillingto
talk about and even demonstratethe methods of tortureused by themintheir
interrogations of political activists.'” No other amnesty has produced
members of secret police death squads willing to describe their work in
terribledetail.*®* No other form of amnesty hasresulted in young members of
thearmed wing of aliberation movement stepping forwardtotalk about why
they did what they did and how they feel about it in retrospect.*® No other
amnesty hasresultedinaformer cabinet minister admitting responsibility for
ordering the blowing up of premises on the orders of the then state
president.° No other amnesty hasresultedintheremainsof murdered young
political activists being located and given an appropriate burial .2

Dr John Daniel. a senior member of the TRC's Research Department,
considers that ‘possibly the greatest contribution’ of the TRC was that it
accumulated ‘a sufficient body of evidence so that the case against the
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National Party wasundeniable. It wasno longer for them possibleto say, for
example, that “wedidn’tkill political opponents”’ (interview September 27,
2004). Inhisview, the TRC ‘exposed their liesfor beinglies'. Of course, by
thetimethe TRC started itswork, the breaching of thewall of silence about
the secret crimes of the apartheid regime had begun; there had been leaks,
journalistic exposes (eg Jacques Pauw’s 1992 book In the Heart of the
Whore: the story of apartheid’ sdeath squads), anumber of commissions of
enquiry (eg the Harms and Goldstone Commissions) and even afew trials,
includingin 1995 the start of trial of Colonel EugenedeKock. But the TRC
provided an officially-sanctioned, very public and comprehensive attempt
to uncover the past, brought to the nation regularly on TV and radio, and |
accept Daniel’ sview that it had asignificant political impact. The amnesty
process in my view played a major part in this achievement, through the
public confessions of involvement in serious secret crimes by senior
members of the security forces and a National Party cabinet minister. My
view isshared by Schalk Hugo, attorney to Eugene de Kock. When | asked
him towardsthe end of the amnesty processwhether hefelt that the process
had had an impact on the National Party, he replied:

Ohyes, | have no doubt about it. | think they to avery great extent have

been discredited by thiswholeprocess...and | think alot of peoplewere

disillusioned with them and sort of shocked, you know. People were

gullibleinitially—1 mean, well, gullible...| supposethey...it suited them

tobelievewhat they believed at that time, but somehow deep down they

must have had some sort of suspicion, and now all of asudden it came

out, and, | mean, peoplelikeVIok [former cabinet minister] actually sort

of conceded and admitted and confessed they wereinvolvedinall these

things...I mean, | think that, you know, deep down, from a Christian

morality point of view, they...peopledidn’tlikethat at all. And | mean,

thingslikethe Cosatu House[bombing] and the Khotso House [ bombing]

and whatever... these were — ook, they weren’t church buildings but

| mean very similar to that and it’s not palatable, | think, and I think it

damaged very... to avery large extent. (interview March 23, 2000)

Itiseasy now toforget thelevel of denial and deceit concerning secret state
crimesthat was still prevalent in South Africawhen the TRC started work.
Turning at least some of thisdenial into confession, and at |east some of the
suspicion into knowledge, was areal achievement.

Moreover, | shareDr Daniel’ sview that theoutcomeof the TRCingeneral
waslessrichandvividinrelationtoissuesonwhichit did not receive many
amnesty applications: examples include the early period of its mandate
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(especially the 1960s), and South Africa’ sinvolvementin Angola, Namibia
and M ozambique.

These significant achievements suggest that a conditional amnesty
processcould havevaluefor other countriesintransition. Inthe next section
I will consider some of the problems and criticisms of the amnesty process
in relation to ‘truth’ and the possible lessons to be learnt from the South
Africanexperience.

(a.i) Problems surrounding who applied for amnesty and for what acts.
The Amnesty Committeereceived over 7000 applicationsfor amnesty, some
of which concerned more than one act, omission or offence for which
amnesty was sought. This figure was apparently far higher than had been
expected and posed real workload problems for the Amnesty Committee.
However, despite the unexpectedly large number of applications, which
seemed to promise much in terms of truth recovery, the figure was
disappointing in a number of respects.

First, in comparison with the number of human rightsviolations brought
to the attention of the TRC by victims, the number of amnesty applications
wassmall. The TRC received some 21,000 victims' statements. The vast
majority of victimswho complained of human rightsviolationsto the TRC
wanted ‘the truth’ about injuries or deaths caused to themselves or their
relatives in clashes with the security forces in the townships. These
incidents did not, however, form the subject matter of many amnesty
applications. Thus, asthe Amnesty Committeenoted, ‘ Ingeneral, therewas
only alimited overlap betweenvictims' statementsand amnesty applications.
In other words, in many cases perpetrators applied for amnesty in respect
of casesfor whichnovictims' statementshad been made’ (TRC 2003, Vol7,
p3).

This limited overlap meant that one of the purposes of combining the
granting of amnesty with the other functions of the Commission could not
be fully realised, for in the majority of cases, the amnesty process proved
unable to assist the Commission with the resolution of cases brought to it
by victims.

Second, not all amnesty applicationsrelatedto grossviolationsof human
rights. Although victims were only allowed to report gross violations, as
defined by the Act, to the Commission, perpetrators could apply for
amnesty for any act, omissionor offenceassociated withapolitical objective,
however trivial.
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Third, over 65 per cent of thosewho applied for amnesty werein custody
at the time that they made their amnesty application (TRC 2003 Vol6, s.1,
ch2:34). Of the remaining 35 per cent, an (unspecified) proportion had
already completed a sentence. The fact that these applicants had already
been tried and convicted meant that at | east some factual information about
the acts concerned was already publicly known. Thus, in contrast to the
criticism that the Amnesty Committee wasthe part of the TRC that allowed
heinous perpetratorsto‘ get of f scot-free’, itinfact spent avery considerable
part of its time acting as a kind of special parole board for thousands of
prisonerswho had already served part of their sentencesfor actswhich they
claimed had been associated with a political objective. Perhaps not
surprisingly, giventhelarge numbersof political prisonersreleased during
the constitutional negotiations, the vast majority of these applicationswere
rejected as unmeritorious.

Fourth, whilst Reed Brody was broadly correct in hisassessment (2001,
above) that theamnesty process' brought all manner of perpetratorsforward’,
themajority of amnesty applicationswere made by membersof theliberation
movements, rather than by the security forces or apartheid-era cabinet
ministers. Only two apartheid-era cabinet ministers applied for amnesty:
former minister of police, Adriaan Vlok, and Piet Koornhof. Vlok, who
undoubtedly had a wealth of useful information to disclose, applied for
amnesty only for a small number of offences that conspicuously did not
involve personal injury or lossof life. According to the TRC, atotal of 293
amnesty applicationswerereceived from serving or former membersof the
South African security forces (TRC 2003, VVol6, s3, ch1:182) Of these, 256
applied for offences committed while they were members of the South
AfricanPolice; only 31 appliedfor offencescommitted whilethey were SADF
members.?? Thus, therel ative numbersof amnesty applicationsfrom different
groupings, if taken at face value, would tend to suggest that the crimes of
theapartheid erawerecommitted predominantly by theliberation movements
—apicturethe TRCitself rejected, and onewhichwould bewidely considered
absurd. Whilst those from the security forces who did apply for amnesty
came from all ranks, including former police commissioners and generals,
therewasstill awidely held view that otherswho could have applied did not
do so. The truth of thiswas demonstrated in thetrial of Dr Wouter Basson
in 2000, in which former security force members who had not applied for
amnesty emerged as state witnesses with considerable information about
apartheid-eracrimes.

48



Reflections on the use of amnesty in the South African transition

It is obviously undesirable for conditional amnesty processes to be
overwhelmed with applicationsthat areinherently unpromising interms of
building a picture of the secret crimes of the past. It isalso undesirable for
victims and the general public to be left with the feeling that people with
valuableinformation about the past did not comeforward and reveal it. Could
anything havebeen doneto avert any of these problemsin South Africa, and
could such problems be averted in future conditional amnesty processes?

One avenue worth considering is the exclusion of convicted prisoners
from a conditional amnesty process. There are other means by which the
release of prisonerscan bedealt with: for example, by theuse of presidential
pardons, or by the establishment of an early release scheme, asin Northern
Ireland. | doubt whether there will usually be sufficient justification for
subjecting convicted prisoners, who have already gone through a public
process of trial and who have served at least a part of their sentence, to the
same procedures and conditions as may be thought appropriate for those
applying for amnesty who have never been prosecuted. Although | accept
that a process requiring prisoners to make full disclosure may produce
additional information beyond that disclosed at trial, there are other ways
of obtaining thisinformation: for example, by atruth commissionusing asub
poena power to call any individuals thought to have particularly useful
information to testify toit, or by treating a prisoner’slevel of cooperation
with the prosecuting authorities and/or truth commission as a factor to be
taken into account in deciding on early release or the grant of apresidential
pardon. Equally, subjecting prisoners to a conditional amnesty processis
not the only possibleway of encouraging reconciliation: informal processes,
perhaps facilitated by religious groups or NGOs, in which prisoners (or
former prisoners) and victimsor communitieswho wish to meet are brought
together, may be equally if not more successful.

Thereisclearly amuch stronger casefor requiring those seeking amnesty
who have not yet been prosecuted to go through public hearings (in lieu of
atrial), to makefull disclosure, and to satisfy the Amnesty Committeeon a
range of other factors and conditions. Nevertheless, it must be recognised
that conditional amnesty processescontainanumber of risksand uncertainties
for perpetrators who have not yet been called to account. Those already in
jail have nothing to lose; but for others, the decision to apply will involved
aweighing or balancing of risks and benefits, made in some cases on the
advice of lawyers. These risks and benefits can be reduced or increased by
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thestatutory framework adopted, and by the pressuresapplied, for example,
by political parties, the prosecuting authoritiesand victimswith civil claims.

During the drafting of the Act, and throughout the life of the TRC, there
was a tension in South Africa between those who, like Desmond Tutu,
wished to see perpetrators come forward for amnesty, and those who hoped
to make the obtaining of amnesty difficult so that perpetrators— especially
those from the former security forces and apartheid regimewho had not yet
been brought to justice — could be prosecuted. A tension of this kind is
probably inevitablein any transitional society emerging from aperiod of a
conflict and repression. It must berecognised and faced squarely. If themain
objective isto encourage perpetrators who have never been prosecuted to
come forward for amnesty, there are two principal ways of achieving this:
either by frightening them into doing so, through active investigations and
threatsof prosecution or civil suit, or by tempting theminto doing so, which
involves making the amnesty process sufficiently attractive. With the
benefit of hindsight, it doesseemthat, in South Africa, therisksof applying
for amnesty were considered too high by some potential applicants, whilst
therisksof not applying were considered too small. Thiswould merit careful
reconsideration in any future conditional amnesty process.

Thelikely reluctance of the security forcesin particular tocomeforward
and apply for amnesty for acts for which they had not been prosecuted was
foreseen in early discussions about a possible truth commission in 1994 by
Justice Richard Goldstone, who cautioned:

I would urge ... that expectations should not be raised too high. | bear
aterrible conscience when | hear Albie Sachs expressing morefaithin
human naturethan | would be capabl e of becauseif anybody hasreason
to question the goodness of peopleit ishe. Yet | do not think people
will be lining up to bare their souls and depart feeling better. | hope |

amwrong, but | do not think the processwill beeasy. (Boraineand Levy
(eds) 1995:126)

Inearly 1996 whenthe TRC started work, many membersof theold security
forces were reportedly still ‘waiting to see if someone [from among their
ranks] isgoing to comeforward and what thispersonisgoingto say. For the
time being they are saying “bly op die bus” [stay on the bus] and let’s see
who getsoff’ (Mail & Guardian April 12, 1996). The conviction of Colonel
Eugene de Kock in August 1996 and his subsequent sentencing to two
concurrent lifetermsisoften pointed to asasignificant factor in encouraging
someother membersof the security forcesto apply. Schalk Hugo, deKock’s
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attorney, told methat de Kock’ slodging of hisamnesty application shortly
beforethe cut-off datefor the making of amnesty applications’ created alot
of panic amongst the other ones’ (interview March 23, 2000). ‘I can’t tell
you'’, hesaid, * how many phonecalls| had from policemen and lawyers, etc.,
that wanted to have acopy of hisapplication’ —including from policeforce
generalsand their legal teams. Hugo in fact refused to supply copies of the
application. When | asked himwhether hewould tend to agree with methat
without onesignificant trial likedeKock’s, people (fromthesecurity forces)
wouldn’t have bothered to apply for amnesty at all, he replied, ‘1 hate to
concedethat but | think you areright there, ja.” And sofar asde K ock himsel f
was concerned, Hugo commented — speculatively, of course - that * had he
not been prosecuted, | wonder how many things he would have applied for
and what hisattitudewould havebeen. | don’t know...l supposel can guess’
(Interview March 23, 2000).

Other security force applicants, such as the Northern Transvaal group,
though claiming to be acting on higher motives, were presumably at least
partly influenced to apply for amnesty by the knowledge that the Attorney
General was actively preparing legal proceedings against them. (Amnesty
applications of Cronje, Hechter, Van Vuuren and Mentz, heard in
Johannesburg from October 21, 1996 to November 1, 1996).

Schalk Hugo also cited civil claimsasapressurethat had i nfluenced some
security force members to apply for amnesty. Although he felt it did not
influence de Kock, who was in prison, he thought that it had had some
influence on somesenior, solvent, membersof the security forceswho could
be ruined financially by civil claims if they did not obtain amnesty. My
experience was that that relatively little use was made of this potential
pressure point in South Africa, for a number of reasons, and | suggest it
would merit closer attention in a future amnesty process.

Whilst successful prosecutions may be valuablein flushing out amnesty
applicants, unsuccessful prosecutions may be troublesome. The acquittal
of former Defence Minister MagnusMalan and police defendantsin October
1996 in connection with the KwaM akuthamassacre of 1987 must havegiven
encouragement to some members of the security forces and the IFP to bide
their time. Moreover, in order to securethe conviction of de Kock, the state
felt it necessary to allow an extraordinarily large number of his former
colleagues to testify against him as state witnesses. As Schalk Hugo
observes, ‘What they [the State] havereally achievedisto get alot of these
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perpetrators indemnified...” (interview March 23, 2000). One of the state
witnessesinthedeKock trial had * actually killed more peoplethan deKock’.

In South Africa, the requirements for obtaining amnesty from the TRC
were considerably more onerous than those then prevailing for obtaining
immunity as a state witness. The latter required only that a state withess
should answer all questionsput to him‘ frankly and honestly’, intheopinion
of the court (Criminal Procedure Act, 51 of 1977). Faced with a choice
between applying for amnesty and waiting to see whether a prosecution
might be brought, at which time he might be ableto become astate witness,
a potential amnesty applicant might well be advised by his lawyer to do
nothing.z One lesson from the South African experience must surely be to
consider very carefully what conditionsare essential and to recognisethose
which will tend to deter applicants from coming forward, unless they are
already in prison or facing a very immediate threat of prosecution.
Uncertainties such as those caused by the introduction of the principle of
proportionality make the process risky for those who have committed
serious crimes for which they have not yet been prosecuted. As Justice
Goldstone suspected, peopledo not generally lineupto‘ baretheir soulsand
depart feeling better’ (Boraineand Levy (eds) 1995:126).

Inthetrial of the SADF medical officer, Dr. Wouter Bassonin 2000, several
peoplecameforward as state witnesseswho could haveapplied for amnesty,
but had decided not to do so. When asked by Counsel why he had chosen
not to apply for amnesty, one such witness indicated that he was not
interested in doing so because the processwould be humiliating, especially
with the media coverage.?

The importance of carefully considering priorities in drawing up the
statutory framework cannot, therefore, be over-emphasised. If there is a
desireto encourage applications, the statutory scheme needsto reflect this;
and careful thought needs to be given to applying pressure strategically in
different ways. | would add that although the South African process
suggests that the security forces and members of the old regime generally
needed to be convinced to apply by fear of prosecution or civil suit, it does
al'so suggest that encouragement to apply from political parties can makea
real differencetothenumbersof applicationsreceived, including fromthose
who have not been prosecuted. The ANC encouraged itsmembersto apply,
and they did so; asaresult, the Amnesty Committee heard anumber of very
interesting applications from people involved, for example, in ‘special
operations', who had never been prosecuted and had no reason to believe
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they would be. Thus, it would be misleading to suggest that amnesty
applications can only ever be prompted by ‘ coercive’ measures.

Committees dealing with conditional amnesty applications could also
offer guidance about theway inwhichthey intendtointerpret the provisions
of their mandate, so that potential amnesty applicants have clarity about
those elements of the statutory framework that may give rise to concern
about therisksof applying. The Amnesty Committeein South Africafailed
to dothis, for example, in relation to the principle of proportionality.

(a.ii) Problems surrounding ‘full disclosure’ by amnesty applicants

It hasbeen argued that even those amnesty applicantswho did comeforward
were'lessthanforthcoming’ (BikoinVilla-VicencioandVerwoerd 2000: 194).
Linked to thisisthe criticism that the Amnesty Committee interpreted the
requirement of ‘full disclosure’ inthe Act too narrowly, with theresult that
it required perpetratorsto makemorelimited disclosurethan intended by the
Act (Pigou 2002:49). It hasal so been suggested that the Amnesty Committee
was neither equipped nor alert enough to distinguish truth from lies, or to
detect economy with the truth in amnesty hearings (2002:47). As a
consequence, it is suggested that amnesty was granted to applicants who
had not in fact made ‘full disclosure’.

Criticismsof thisnatureare particul arly disturbing becausethey gotothe
heart of the accountability framework established by the Promotion of
National Unity and Reconciliation Act. In South Africa, theamnesty process
of the TRC was promoted as amnesty for truth, with truth being ‘ theroad to
reconciliation’. A failure (or perception of failure) to require amnesty
applicants to make full disclosure was therefore potentially disappointing
both to victims directly affected by the amnesty process and to a wider
public. A sense that the Amnesty Committee had not sufficiently insisted
on full disclosure was a contributing factor to the negative perception that
the Amnesty Committee was inappropriately ‘ perpetrator-friendly’. As |
shall explain, | do not fully accept thesecriticismsof the Amnesty Committee,
but | do accept that there were some problems around full disclosure.

Theroots of them seem to me to go back to the earliest days of the TRC.
The Commission sought to encourage amnesty applications; Archbishop
Tutu made a personal appeal to people to come forward. In his view, the
amnesty process promised a great deal, both for individuals and for South
African society, that could not realistically be obtained through criminal
prosecutions. The Commission’s desire for perpetrators to come forward
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resultedin pressureonthe Amnesty Committeeto commence public amnesty
hearings, despite, in the Committee’s own words, ‘an obvious lack of
preparedness’ intermsof staff, including investigative capacity, and despite
thefact that the deadlinefor applying for amnesty had not yet passed’ (TRC
2003Vol6, s1, chb). Infact, the Amnesty Committee admits, it had done‘ no
proactive investigations by the time the initial hearings began’. This was
clearly inappropriate in a process designed to use investigators to test the
truth of the *full disclosure’ made by applicants.

The purpose of pressuring the Amnesty Committee to start hearings
under these difficult circumstances may have been partly due to the short
length of the TRC's time mandate. At the time, however, there was
considerabl e specul ation that the pressure on the Amnesty Committee was
not simply pressure to commence hearings, but al so pressure to make some
speedy grants of amnesty, to encourage applicants — particularly from the
security forces—to comeforward. Inhismemoir of hisexperienceasdeputy
chairpersonof the TRC, Alex Borainerecall sthat although the Promotion of
National Unity and Reconciliation Act required the Amnesty Committeeto
givepriority todealingwith applicantswhowerein prison, ‘ the Commission
decided that a number of “window cases’ should also be heard, from
perpetrators who had not been charged, in order to encourage applications
from all who had been involved in humanrightsviolations' (Boraine 2000:
122). Inlegal terms, thiswasan extraordinary decision by the Commission,
and Boraine does not explain how this course of action would be likely to
encourage applications, unless, of course, amnesty were to be granted
generously. It must have been difficult for the Amnesty Committee to deal
with this kind of interference with its mandate. Its early decision to grant
amnesty toformer police Captain Brian Mitchell for hisroleintheTrust Feed
massacre understandably fuell ed specul ation that the Committeewasunder
pressureto belenient to members of the security forces (Amnesty Decision
AC/96/0011).

The problem of inadequate investigative capacity remained with the
Amnesty Committee throughout its life. This was partly an aspect of the
TRC’ sgeneral infra-structure problem, resulting from budgetary constraints
andthetemporary contractson offer, whichmadeit difficult to attract skilled
and experienced staff, particularly after thedelivery of the 1998 Report (TRC
2003, Vol6, sl, ch1:33-35). Also, as the Committee noted, some of the
incidents mentioned by amnesty applicants had never previously been
investigated by the police or dealt with at a trial. ‘Consequently, the
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Committee had to investigate these incidentslong after the event had taken
place’ (TRC2003,Vol6,s1,ch1:35). Moreover, thelawyersof thoseapplicants
who had had theluxury of alegal representativeto help them completetheir
amnesty applicationforms* usually divulged aslittleaspossible’ (TRC 2003,
Vol6, s1, ch1:34). Investigatorshad to travel all over the country, ‘in many
cases to remote and inaccessible areas’, and ‘often had to contend with
uncooperativevictimsandimplicated persons (TRC 2003, Vol1,s1, ch1:35).
In South Africa, during the life of the TRC, it became a commonplace
observation that security force applicantswere‘ economical with thetruth’.
The issue even became the subject of a popular Zapiro cartoon, showing
security force applicants routinely attributing responsibility for serious
criminal actsto generalsand politicianswho were already dead (V erwoerd
and Mabizela(eds) 2000). Van Zy| Slabbert citestheexampleof SteveBiko’s
murderers, who hedescribesas‘ patheticintheir evasiveadmissions' tothe
Amnesty Committee(inVilla-Vicencioand Verwoerd 2003:323). | discussed
thereasonsfor thisevasivenesswith Schalk Hugo, attorney to de K ock, who
participated in many of the security force amnesty hearings. Hisown client
had acquired a reputation for forthrightness. Why had others not done so?
Onesuggestion heoffered wasthat it wassimply theresult of human nature:
People, they shy away from these dirty things; they...it's just in the
nature of ahuman being that they don’t want to tell thingsasthey were.
| mean, I’ ve seen it time and time again with these amnesty things...If
they shoot somebody, they’d rather say ‘ell, you know, he was lying
there, he was unconscious when | shot him’, that sort of thing. They
wouldn’t say, “L ook, he was staring mein theface and then | shot him
in cold blood’. They just...they shy away and they shirk away from
that. (interview March 23, 2000)

He thought that some of the security force applicants themselves had a
‘mental barrier’, andfoundit very difficult tounderstand why they had taken
the actionsthey did, and because they could not explain their actions, they
tended to shy away fromit. He also felt that some of the more conservative
legal teams representing security force applicants ‘misunderstood the
whole process’, in that they applied for amnesty but tried to justify the acts
concerned.

When | asked Hugo whether aless confrontational process might have
encouraged security force applicants to be more forthcoming, his view
(though he admitted that he might be ‘totally wrong') wasthat if it wereto
less confrontational, ‘you would have had a situation where they would
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havejust laughedit off’. He suggested that there had already been anegative
change in attitude on the part of some applicants, who no longer believed
they were going to be prosecuted and might end up in prison with de Kock:
Now they know it’ s not going to happen... they think it's not going to
happen...so they really...they’ve adopted this sort of laissez-faire
approach and attitude now, you can seeit, some of them are so cocky
and cheeky now, and they wouldn’t have been like that two years ago.
But now they know they’re not going to get prosecuted...Everybody
says the country doesn’t have the money, they can't afford some
further trialsand I’ m sureit’ sgoing to belikethat. Y ou’ re not going to
have prosecutions again. (interview March 23, 2000)

All of Hugo’ s comments seem to me be perceptive and accurate.

Security force applicants were sometimes refused amnesty, wholly or
partly for lack of full disclosure. For example, the Amnesty Committee
refused amnesty to the applicants for Steve Biko's murder (Amnesty
Decisions AC/98/0114 and AC/99/0020) and to most of the security force
applicantsforinvolvementinthemurder of the Pebco 3, partly for lack of full
disclosure (Amnesty Decision AC/99/0223). In another case, security force
applicants claimed that Ms. Khubeka had died of natural causes under
interrogation, but post-mortem evidence concerning the body believed to
be hers indicated a bullet to her head. The amnesty applications of the
relevant applicantswererefused for lack of full disclosure(Amnesty Decision
AC/2001/124). Another group of security force applicants were refused
amnesty because they had not made full disclosure about ‘ the duration and
extent of Ms. Simelane’ storture’ (Amnesty Decision AC/2001/185). SADF/
CCB applicantswererefused amnesty for lack of full disclosurefor most of
the (relatively minor) incidentsfor which they applied (Amnesty Decision
AC/2001/232).

Although, regrettably, no statistics are available from the Amnesty
Committee concerning thereasonsfor itsrefusal of amnesty, my own careful
study does not support the idea that the Committee neglected the issue of
full disclosureinrelationto applicantsof any political persuasion. First, the
Amnesty Committeerejected in chambersover 5,000 amnesty applications
whichit considered did not disclose the commission of actsassociated with
apolitical objective; many of these applications would by definition have
involved untruthfulness. In relation to those applications that passed the
threshold and proceeded to apublic hearing, amnesty decisionsarelittered
with comments on the issue of full disclosure: in addition to the security
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force decisionsreferred to above, one APLA applicant was described as‘a
very poor and remarkably creative witness who avoided clear and simple
questions’ andwho* consistently tried to mislead the Committee’ (Amnesty
Decision AC/2001/256); an | FP applicant was described as ‘ not an honest
witness’ (Amnesty Decision AC/2001/258); aSecurity Branchinformer who
wasrefused amnesty wasdescribed asan‘ inveterateliar’ (AC/2000/239 and
AC/2001/278); the evidence of a UDF applicant was described as ‘riddled
with contradictions and inconsistencies’ (AC/2001/143); a number of
applicantsclaiming to be ANC supporterswerecriticised as not being good
witnesses(seeeg Amnesty Decision AC/2001/056). Thesecommentssupport
my impression from attending amnesty hearingsthat the Amnesty Committee
was concerned about full disclosure, even if it did not always succeed in
extractingit.

In the context of the continuing political contestation over the events of
South Africa’ s past and of the deliberate obfuscation of secret crimes over
many years, itisnot surprising that thetestimony of someamnesty applicants,
particularly those from the former security forces, was received with
scepticismby victimsor membersof the public. Equally, giventheimportance
of the decisions it was empowered to make and the legal background of
members of the Amnesty Committee, it is not surprising that the Amnesty
Committee sought to assure applicants from all political backgrounds that
it wasimpartial, fair and reasonablein its procedure and decision making.
Thiswas particularly important given the possibility that the decisions of
the Amnesty Committee would be reviewed by the courts.

Inevitably, someapplicantsin conditional amnesty processeswill attempt
to conceal or forget to disclose certain information. It is aso probably an
inherent feature of conditional amnesty processes that some amnesty
applicantswill ‘tailor’ their applicationsin an attempt to meet the conditions
for obtaining amnesty. Detecting all such concealments and oversightsis
anextremely difficult task. My ownview isthat although these problemsdid
occur in the South African amnesty process, they do not make the entire
process unworthy of imitation, particularly because the South African
experience suggests some useful pointers towards minimising these risks.

The importance of an experienced and skilled Investigative Unit, which
can provide adequate information to enable the versions of events put
forward by amnesty applicantsto be challenged, isclear. The assignment of
good lawyers to the Committee, both as members and as advisers, is also
valuable. Victimswith goodlegal representation can al so conduct enquiries
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and investigations helpful to the Committee.?> It must be acknowledged,
however, that in some cases, where only the amnesty applicants were
present at the scene of the crime, and especially wherethebody of thevictim
hasbeen covertly disposed of without apost mortem examination, itislikely
to be severely difficult for anybody to challenge the applicant’ s version of
events.

It may bevaluableinfuture conditional amnesty processesto ensurethat
amnesty panelsdo not consist entirely of lawyers. Theinclusion of historians
and political scientists, for example, could be useful in ensuring that, so far
as possible, full disclosure is made. The inclusion of psychologists and
doctors on amnesty panels might lead to more interesting questioning than
occurredin South Africaabout the‘ motivesand perspectives' of perpetrators.

Finally, Schalk Hugo' scomments suggest that it may well beimportant,
at least inrelationto someamnesty applicants, totry tomaintainfor theentire
duration of the processthe perception that thereisareal risk of prosecution
if amnesty isnot obtained. Thisneed not necessarily bearisk of prosecution
at the national level; arisk of prosecution in other jurisdictions, including
at the ICC, would surely serve the same purpose.

(b) Other criticisms of the amnesty process

Other significant criticisms of the amnesty process have been that victims
were often treated poorly by the Amnesty Committee and that the amnesty
processfailedto contributeto reconciliation, both at theindividual level and
more widely in South African society. These are both major concerns that
cannot bedealt with fully withinthe confinesof thispaper. | would, however,
liketo make someobservationsabout thetreatment of victimsintheamnesty
process.

If aconditional amnesty processisto haveany hope of promoting respect
for human rights in a transitional society, it is, of course, essential that
victims should be treated with respect and care in conditional amnesty
processes, and their dignity protected. It was clear to me from the amnesty
hearings | attended that many people affected by process had suffered
considerabletrauma, and somewere still vulnerable, sensitive and angry. |
felt that the amnesty processdid not sufficiently acknowledge the sacrifice
being required from victimsin the interest of wider South African society.
It wasclear that amnesty applicants had somethingto gainfromtheprocess;
but unless the Amnesty Committee worked hard to create an appropriate
atmosphere and to take account of the needs and wishes of victims, there
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was areal risk that the process could become simply a painful burden for
victims, resulting intheloss of their legal rightswith no benefit to them and
even the possibility of further trauma.

If victim participation isto be part of the process, it should be full and
genuine, andvictimsshould not bemarginalised. Ultimately, theresponsibility
for ensuring this had to lie with the Amnesty Committee. It alone had the
power to instruct its staff and the lawyers appearing before the Committee
onhow todeal withvictimsappropriately. Thereisno doubt in my mind that
these aspects could and should have been better handled in South Africa

| do not regard the flaws in the treatment of victims in South Africaas
inherent in conditional amnesty processes. The South African experience
offers valuable lessons from which any future such processes can learn.
Although I would not wishto seethese aspectsof the South African process
replicated in future, | do not interpret them as making future conditional
amnesty processes undesirable.

Conclusion

Demands for ‘amnesties for peace’ have not disappeared from the
international political landscape, despitetheincreasingly strong disapproval
of the UN and international human rights groups.? South Africapioneered
anew way of dealing with past human rights abuses which responded to the
constrai ntsand demandsof negotiated peacemaking, whilst at the sametime
attempting to ensure that the subsequent conditional amnesty process,
located within the TRC, averted the worst consequences of other forms of
amnesty. The experiment was not entirely successful; indeed in some
respects, as| haveindicated, it was flawed either inits conception or inits
implementation. Nevertheless, as | have argued, it made significant
achievements, and | have certainly found no compelling reason to believe
that it has caused lasting damage to South African society, nor seen any
evidence that those amnestied by the TRC have gone on to commit new
crimes.

The perception of the Chief Prosecutor of the | CC that South Africahas
achieved something remarkablein having rebuilt itslegal system without a
strong reliance on the punishment of past abuses is, in my view, largely
justified. Thisachievement has, however, depended onthe good faith of the
new democratic government and the existence of agenuine commitment to
the promotion of human rights and to the making of a clean break with the
human rights abuses of the past. It also reflects the creation of new
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institutions, such as the Human Rights Commission, the Independent
Complaints Directorate and the Constitutional Court. It dependsfurther on
theconsiderableeffortsof South Africancivil society, not leastin maintaining
avigilant eye on the activities and performance of state agents. Whether a
conditional amnesty processwould be equally successful in the absence of
such good faith, commitment, institution-building and effort requirescareful
consideration.

Given the range of criticisms made of the amnesty process, | think itis
important to acknowledge that the Amnesty Committeein South Africahad
apeculiarly difficult task in comparison with the TRC as awhole. Asthe
Amnesty Committee has observed, because the South African amnesty
process was unique, the Committee was obliged to ‘set sail in uncharted
waters, with nointernational or local precedentstoguideit’ (TRC 2003, Vol6,
s, ch5, p83). It also had alengthy and gruelling task. The Committee has
described thiswith valiant understatement: * Dealing with the past onadaily
basis over a period of almost five and ahalf years was never easy. Equally
difficult were the many days spent on the road, visiting venues all over the
country and listening to and adjudicating upon reprehensibl e acts of severe
grosshumanrightsviolations' (TRC 2003, Vol6, s1, chl, p2).

This difficult task was not made easier by criticism and pressure from
colleagues on other committees of the TRC and from government, anxious
to see the TRC process draw to a close as soon as possible. Some of these
pressuresand problemswould no doubt berepeatedin any future conditional
amnesty processes, but the task of other amnesty committees should be
made at least to some degree easier by the experience of the Amnesty
Committee of South Africa

Whilst maintaining an opposition to amnesty for international crimes
such as torture and genocide, the Secretary-General of the UN has
acknowledged that, in transitional societies, the vast mgjority of the often
numerous abuses of the past will never be dealt with by the criminal justice
system. If heis correct, it seems to me unwise to ‘write off’ conditional
processesasapossibleway of providing someform of accounting and some
measure of accountability inrelation to at |east some of those past crimes.
| would suggest that in future conditional amnesty processes, the focus
should be on dealing with applications from those who have not already
gonethroughaprocessof public scrutiny and accountability. Intransitional
societies, those who benefited from theimpunity of the past will usually be
those from whom the public most wants to hear. When the public did hear

60



Reflections on the use of amnesty in the South African transition

fromformer apartheid operativesin South Africathrough the TRC amnesty
process, the impact was powerful.

Finding some way of calling to account those who have benefited from
the secrecy and impunity of the past, whether through a criminal justice
processor aconditional amnesty processrequiring full disclosure, can help
bring relief to at least some victims, though it cannot provide ‘the whole
truth’ for each and every individual. It can aso inform awider public and
stimul ate discussion about important questionsof responsibility for repairing
the past and ways of preventing future abuses.

Theattitudeof theInternational Criminal Court to conditional amnesties
will probably influence at least to some extent the success of future such
processes. The Chief Prosecutor informed mein our recent conversation that
the |CC would not be devel oping apolicy on conditional amnesties; hefelt
that this was something which, as a prosecuting authority, it could not do.
Formulating such apolicy would undoubtedly be extremely difficult, even
if the ICC were prepared to attempt it. The absence of any indication from
the ICC that it might be disposed to respect conditional amnesties at |east
under certain conditionsis, however, problematic; it islikely to encourage
perpetrators of seriousabusesto conceal their actions. Nevertheless, given
thelimited capacity of thel CC, it may well bedisposed torespect conditional
amnesty arrangements, even if the delicacy of the issue precludesit from
saying so in advance; and there are many crimes outside the jurisdiction of
the ICC for which conditional amnesties might still be granted.

Postscript

On July 16, 2007, the South African National Prosecuting Authority announced that
it had commenced criminal proceedingsagainst Adriaan V1ok, former Minister of Police
inthelate apartheid era, Gen Johan van der Merwe, former Police Commissioner, and
threeformer membersof thesecurity police, Mg or-Gen Christoffel Smith, Col Johannes
van Staden and Col Gert Otto. The attorney representing all five men, Jan Wagener,
confirmed that they had been charged with the attempted murder in 1989 of Frank
Chikane, now Director General inthe Presidency, aswell aswith an‘umbrella’ charge
of conspiracy tomurder personsunknown. Thematter will beheard by thePretoriaHigh
Court on August 17, 2007.

Notes

1. From ‘The letter bomber seeks amnesty’, in Jeremy Cronin (2006).

2. Sarkin (2004) is currently the only published book-length study of this aspect
of the TRC'swork. See also Villa-Vicencio and Doxtader (2003).
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3.

o

10.

11.

12.
13.
14.

| began following the work of the TRC in 1996, with a special focus on the
Amnesty Committeefrom 1997. From July 1998 to September 2000, | wasable
tofollow the Committee’ swork full-time, asaresult of special funding fromthe
Airey Neave Trust and with support from the Law School of the University of
the Witwatersrand. My thanks to both.

Statement of the President of the Security Council of 15 July 1993, Resolutions
and Decisionsof the Security Council, 1993, 48 SCOR, at 126, UN Doc. S/26633
(1993). Paragraph 6 of the Governors|sland Agreement granted full amnesty to
the leaders and supporters of the military coup for ‘political human rights
violations'. Thecompatibility of theagreement to grant amnesty withinternational
law was examined in Scharf (1996).

In support of this contention she cited her own opinion that the government of
President Corazon Aquino in the Philippines could have done moreto hold the
military to account, and that its failure to do so had not in any event assured
stability. She also cited ‘experts on Uruguay’ who believed that President
Sanguinetti ‘ could haveinsisted upon some prosecutionsof themilitary for past
humanrightsviolationswithout derailing hiscountry’ stransitionto democracy.’
In support of this claim she cited only the case of Argentina.

Comment made to the author on 2 March 2007 at the London School of
Economics, after a speech by the Chief Prosecutor on the subject ‘Justice in
Conflict? War, Peace and Impunity in Africa’.

It should benoted that the | CC hasnojurisdiction over theeventswhich occurred
in South Africaduring the apartheid era.

AZAPO and Othersv The President of the Republic of South Africa and Others
(1996), judgment of the Constitutional Court of South Africa of July 25, 1996,
reported at 8 BCLR 1015, para 19.

These statistics, which originate from the South Africa Survey of the South
AfricanInstitutefor Race Relations, are quoted and discussed by Adrian Guel ke
(2000).

Mahargj’ spractical concernswerestrongly reflectedinthe ANC’ sAugust 1996
Statement to the Truth and Reconciliation Commission. Under the heading
‘Some of the Questions which Require the Attention of the Commission’, the
ANC argued that there were many questions which needed to be answered, and
that these were ‘relevant not only to ensure that the country is fully appraised
of past developments, but also to uncover any of the networks that may still
beoperational today and which arethereforeadanger to thefledgling democracy’
(ANC 1996: 82).

The year of the Sharpeville massacre and the banning of the ANC.

The date of President Mandela’s inauguration.

Theterm ‘grossviolation’ also included ‘ any attempt, conspiracy, incitement,
command or procurement’ tocommit thekilling, abduction, tortureor severeill-
treatment of any person.
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15.

16.
17.

18.

19.

20.

21.

22.
23.

24.

25.

26.

Reflections on the use of amnesty in the South African transition

JudgeHassan Mall wasappointed first Chairperson of the Amnesty Committee,
with Judge Andrew Wilson as his deputy.

Note 9 above.

See, for example, the hearing of the amnesty application of Captain Jeffrey
Benzien, former member of the South African Police, in Cape Town, July 14,
1997.

See, for exampl e, the hearing of the amnesty applications of Brigadier Cronje,
Colonel Venter, Captain Hechter, Captain Mentz and Warrant Officer van
Vuuren, former membersof the South African Police, Johannesburg, 21 October
to 1 November 1996; and the many hearings of the amnesty application of
Colonel Eugene de Kock, former head of the now notorious*Vlakplaas' unit of
the South African Police.

See for example, the amnesty hearing of the applications of former APLA
members G Makoma, BM Mkhumbuzi, and T Mlambisa in respect of the St
James’ Church Massacre, in Cape Town, July 9, 1997.

Seethe hearing of theamnesty application of Adriaan VIok for ordering abomb
explosion at Khotso House, Johannesburg, July 21, 1998.

Seefor exampl e, the case of PhilaPortiaNdwandwe. On exhumations conducted
by the TRC, seethe TRC Report Vol 6, 4, ch2. The Report notes, for example,
that Kwa-Zulu Natal exhumations unit ‘relied to alarge extent on the pointing
out of grave sites by amnesty applicants’ (p557). The work of locating missing
persons and exhuming bodiesis continuing.

Asin endnote 21.

Thereare, of course, risksattached to thisapproach, not | east that the court may
decidethat the state witness has not answered ‘ frankly and honestly’. Thiswas
in fact the (controversial) decision of the court in the Basson case, in relation
to the state witnesses in that case.

Interestingly, the Amnesty Committee originally opposed television coverage
of its proceedings, but was over-ruled by the TRC as a whole.

The quality of legal representation assigned to victims was much criticised in
South Africa. Thiswasrelated in parttothefact that therate of legal aid available
to victims' lawyers was low in comparison to that provided to lawyers
representing former state agents.

The Ugandan peace process provides a topical example.
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