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Contemporary discussions of race and law in South Africa tend to focus on
affirmative action or on the equality courts, as De Vos, and Stone and
Erasmus do in this issue. More often than not such discussions approach
the role of courts with a focus on how these institutions are deploying racial
categories, seemingly at times eliding the role that those same courts
continue to play in the production of race.1 The North Gauteng High Court’s
recent pronouncement, for example, that South Africans of Chinese descent
are ‘black’,2 reflects an explicitly constitutive position, which passes without
comment. Future research might pay more attention to what courts are doing
closer to the street level, as they seek to work with race classifications in a
constitutional context. There it is perhaps the less explicit invocations of
race that are more interesting and ultimately more powerful. That said, I think
it is critical for those concerned with race and law to look beyond the courts
in order to understand the institutional persistence of race. It is that point
that I wish to briefly take further in this response.

There is no doubt that apartheid race classification remains deeply
institutionalised in South Africa. In reading Pierre De Vos’ article in this
issue, I was struck by the metaphor of the bridge. The idea that we are
moving, or ‘transitioning’ as we are inclined to say in South Africa, from a
past replete with odious laws, institutions and practices to something better.
This is, after all, for better or worse, the basic premise of our transition: that
we took much of the status quo as given and we crafted laws and policies
that would move us to where we wanted to be. As De Vos puts it – only
slightly tongue in cheek – we are moving ‘(f)rom a dark apartheid past (to)
a bright human rights based future’. We have learnt along the way, however,
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that the future is often very uncertain and some of the bridges (or ‘transition
mechanisms’ in technical jargon) decidedly shaky. Deborah Posel’s work
(2001) provokes us to think about the social and material ubiquity of race in
understanding its post-apartheid persistence. I would suggest that we need
also to think more critically about the ways in which our institutions are
infused with race thinking. In particular, I suggest here that we cannot talk
about apartheid’s grand project of race classification, without also talking
about its sub-classificatory project, which turned us into a statutorily
constructed ‘country of minorities’.3 As it turns out, both projects have
proven to be remarkably tenacious, but I think it is in looking at apartheid
sub-classifications that we really see its institutional persistence.4

The legislative grandfather of any discussion about race classification is
the infamous Population Registration Act, passed in 1950. Not only was it
the first attempt at providing a general definition for each racial group, but
it also provided that once a preliminary classification had been made, those
racial groups could be further sub-classified.5 It is this further classification
that is commonly ignored. The 1951 Bantu (subsequently Black) Authorities
Act (BAA) took the classificatory experiment to even more absurd levels. It
gave the President the power to delineate ‘tribes’ and establish ‘bantu
authorities’ on a systematic basis as the building blocks of the Bantustan
system.6 A return, so Dr Verwoerd said, to ‘the natural Native democracy’.7

Chief Albert Luthuli (1962:200) countered that:
The modes of government proposed are a caricature. They are neither
democratic nor African. The Act makes our chiefs, quite straightforwardly
and simply, into minor puppets and agents of the Big Dictator. They
are answerable to him and to him only, never to their people. The whites
have made a mockery of the type of rule we knew. Their attempts to
substitute dictatorship for what they have efficiently destroyed do not
deceive us.

Critically for our current purposes, the upshot of this Act was to create
fixed tribal identities premised on race and tied into a defined territorial land
mass – not the 7% of 1913 or the 13% of 1936, but even more closely
circumscribed tribal boundaries governed by tribal authorities within that
infamous 13% (Claassens and Cousins 2009:297).

The 1951 Black Authorities Act was finally repealed by Parliament in
2010.10 The Black Authorities Act Repeal Bill described the BAA and the
need for its repeal as follows:

The Act was a legislative cornerstone of apartheid by means of which



170

Dee Smythe

Black people were controlled and dehumanised, and is reminiscent of
past division and discrimination. [It is] both obsolete and repugnant to
the values and human rights enshrined in the Constitution.11

Yet, the aspects of the Black Authorities Act of 1951 that made it
dehumanising, divisive and discriminatory, as well as inconsistent with the
Constitution, are resuscitated through new laws. The BAA could be repealed
because something else has been put in its place. That something is the
Traditional Leadership and Governance Framework Act (TLGFA).12 Despite
a preamble saturated with constitutionally appropriate rights talk, this Act
does something incredibly pernicious. Subject to certain not too onerous
conditions, it deems tribal authorities established under apartheid to be
‘traditional councils’ and it deems their area of jurisdiction to be those
established by the BAA.13 Ironically, while the BAA eventually (from 1964
onwards) provided for the possibility of ‘detribalized blacks’ to be
administered under a community authority,14 the TLGFA does away with
these entities.15 Legally, you cannot be ‘black’ in the former homelands,
without also having a ‘tribal’ identity. You cannot opt out.

Parliament recently extended remaining provisions of the Native
(subsequently also Black) Administration Act 38 of 1927 to the end of 2012.16

These provisions deal with the ‘settlement of civil disputes by Black chiefs,
headmen and chiefs’ deputies’17 and the powers of this group of adjudicators
to try certain offences.18 This Act constitutes the statutory foundation of
traditional courts in the form envisioned by colonial and apartheid
authorities.19 It notoriously established the State President as the Supreme
Chief and gave him the power to appoint chiefs.20 Writing in 1987 Devenish
described the statute as ‘the epitome of executive despotism and racial
discrimination in a colonial context’ (Devenish 1987:27). It was the foundation
of ‘black administration’ for more than half a century (Simons and Simons
1969:345) – and in critical respects continues to play that role in the former
homelands. Its successor, the Traditional Courts Bill (TCB),21 is currently
before Parliament. The TCB gives traditional courts jurisdiction over everyone
residing in the former homelands, with chiefs as sole presiding officers. The
courts may impose sanctions that include banishment in civil disputes and
unpaid forced labour,22 while denying the right to legal representation, even
in criminal matters.23 In Limpopo, living in a former homeland makes you
subject to statutorily imposed tribal levies – taxes extracted from the very
poorest of South Africa’s citizens.24 In effect though they are not fully
citizens, but 17 million rural subjects (Mamdani 1996).
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Who then is obtaining redress in the former homelands? And what
contemporary interests converge in perpetuating the nexus between race,
place, culture and identity that underpinned separate development? Recourse
to institutions that are born from, permeated with, and indeed designed to
perpetuate, racial differentiation is surprisingly attractive and easy as we
look for ways to effectively redress systemic inequalities. But we have seen
again and again that it can come at a terrible cost. This is nowhere more clear
than in the areas most shattered by apartheid policies. To return to the
Constitutional Court’s bridge, here is a case where the ‘transition mechanism’
is clearly both broken and productive of disputed racial and ethnic identities,
which are becoming ineluctably fixed, with potentially devastating
consequences as their imposition is resisted.

Notes
1. For an excellent study of the role of courts in constructing race, see Lopez (1996).
2. Chinese Association of South Africa v Minister of Labour case 59251/2007

(TPD); [2008] ZAGPHC 174.
3. Phrase used in an address by then State President PW Botha at the Opening of

the National Party Natal Congress in Durban, 15 August 1985.
4. For vivid descriptions of the ways in which the daily lives of South Africans

living in the former homelands continue to be shaped by apartheid identities and
institutions see Custom, citizenship and rights: Community voices on the repeal
of the Black Authorities Act, July 2010, a compilation of submissions made to
Parliament on the Repeal of the BAA. It is available at http://www.lrg.uct.ac.za.

5. See sections 1 and 5 of Act 30 of 1950 respectively.
6. Section 2 of the Black Authorities Act 68 of 1951, formerly Bantu Authorities

Act.
7. Devenish (1987) quotes Hendrik Verwoerd from the House of Assembly Debates

col 9807 (1951).
8. As per the Black Land Act 27 of 1913, formerly Natives Land Act.
9. As per the Development Trust and Land Act 18 of 1936.
10. By way of the Black Authorities Act Repeal Act 13 of 2010.
11. Black Authorities Act Repeal Bill B9-2010, Memorandum on the Objects of the

Black Authorities Act Repeal Bill at 1.2
12. Act 41 of 2003.
13. At section 28(4) of Act 41 of 2003. See also the amendment to this provision

at section 22 of the Traditional Leadership and Governance Framework
Amendment Act 23 of 2009.
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14. As per section 2(1)(a)(ii) of Act 68 of 1951. This provision was substituted into
the BAA by the Black Laws Amendment Act 42 of 1964.

15. Section 28(5) of Act 41 of 2003.
16. By way of the Repeal of the Black Administration Act and Amendment of

Certain Laws Amendment Act 20 of 2010.
17. Section 12 of Act 38 of 1927.
18. Section 20 of Act 38 of 1927.
19. The repeal of Act 38 of 1927 has been delayed and opposed due to contestations

around the Traditional Courts Bill B8-15, which is proposed to replace it. The
disputes surrounding the Bill are enumerated in Mnisi Weeks (2011) and Gasa
(2011).

20. Sections 1 and 2 of Act 38 of 1927.  See also Devenish (n 7) at 27.
21. B 15-2008.
22. See clause 10 of B 15-2008.
23. See clause 9(3) of B 15-2008.
24. Limpopo Traditional Leadership and Institutions Act 6 of 2005, at section 25.
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