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Article

In search of privacy, or when is the state
democratic?

Ivor Chipkin

Part I: In Search of Privacy
What do we make of the extraordinary legal changes in South Africa
regarding who can and who cannot have sex with whom? Since 1994 we
have seen the repeal of prohibitions on sex between blacks and whites, and
the withdrawal of the so-called ‘sodomy’ laws. The new constitution
refuses discrimination not simply on the basis of race, but equally on the
grounds of something called ‘sexual orientation’. Moreover, it apparently
protects a realm that is deemed private and ascribes to this sphere sexual
conduct. Is this evidence of the democratic order that South Africa has
entered, and the pre-democratic dispensation that it has left behind? Does
this tell us something about the form of the state? Will we be entitled to
conclude from the changes to be discussed that a democratic state is one that
properly distinguishes between the public and the private? May we conclude
equally that what characterises the non-democratic, indeed the so-called
totalitarian state, is precisely that it conflates or abolishes this distinction?
What do we make of the feminist charge that the ‘private is political’? And
therein lies the first disturbance to a happy liberal democratic politics. On
closer examination the private domain (and with it the public) becomes very
difficult to pin down. Its boundaries are constantly shifting or it simply
vanishes. It is not so much that the public/private has been constituted since
1994. It is not so much that the new democratic state has withdrawn from
a sphere now deemed ‘private’. What has changed is the nature of its
interventions precisely in this ‘domain’. What does this say about the state
since 1994?

In March 1950 the Minister of Justice introduced a bill to amend the
Immorality Act. At stake was a certain ambiguity arising from the wording
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of the original statute. The law of 1927 prohibited ‘illicit carnal intercourse
between a European and a native’ (Act 5 of 1927). The Act stated

Any European male who has illicit carnal intercourse with a native
female, and any native male who has illicit carnal intercourse with a
European female, in circumstances which do not amount to rape, an
attempt to commit rape, indecent assault, or a contravention of section
two or four of the Girls’ and Mentally Defective Women’s Protection
Act, 1916 (Act 3 of 1916) shall be guilty of an offence liable on
conviction to imprisonment for a period not exceeding five years (Act
5 of 1927, Section 1).

What was the problem?

The amendment to the Immorality Act came in the wake of a racial politics
of identification and labeling. The Population Registration Act (PRA) of
1950 categorised South Africans according to a specific racial taxonomy:

[E]very person shall be classified by the Director as a white person, a
coloured person or a native, as the case may be, and every coloured
person and every native whose name is included shall be classified by
the Director according to the ethnic or other group to which he belongs.
(italics added) (Act 30 of 1950, Section 5)

And therein lay the problem. A ‘coloured’ was defined as a person that was
neither ‘white’ nor ‘native’ (Act 30 of 1950, Section 1). In other words, the
PRA seemingly exempted coloureds from the strictures of the Immorality
Act. Unwittingly, the new racial taxonomy had given licence to the harrowing
prospects of miscegenation. It was precisely this loop-hole that the
Amendment was intended to close. For this purpose the term ‘native’ was
replaced with the more general ‘non-European’.

We might not be surprised that those seeking to tighten up the Immorality
Act had few qualms about permitting the state entry into the bedroom. Was
this true for those opposing the Bill? Did they seek to defend a realm of
privacy against the voyeuristic gaze of the state? The simple answer is ‘no’.
Indeed, the only person who indicated any queasiness about the subject was
the very Minister of Justice introducing the Bill. ‘This is an unpleasant
matter to raise in this House,’ he began. ‘But it is nevertheless a very
essential task’ (sic) (Hansard 1950:2164). What was so unpleasant was the
prospect of having to discuss the ‘admixture of blood between a European
and a Non-European’ (Hansard 1950:2164). It was not the prospect of
discussing intimate relations themselves that distressed. It was the thought
of ‘whites’ and ‘coloureds’ and ‘natives’ having sex, of them copulating,
lying together, caressing, groaning, sighing, cuming. Dr Colin Steyn,
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Member of Parliament for the United Party, opposed the Amendment
precisely on those grounds. He simply doubted that such an ‘evil’ existed
on a scale that warranted such legislation. Indeed, to suggest otherwise, he
argued, was a slur on whites and coloureds (Hansard 1950:2171). There
was no need to discuss it, certainly not to legislate on it, simply because it
was not really happening. These were the terms of much of the often furious
discussion: what was the scale of miscegenation and the risk, therefore, of
the white race degenerating to the point of extinction? (Hansard 1950:
2210) When members of the opposition were not doubting the size of the
‘problem’ or the advisability of legislation, they worried about the
practicability of the Act. Opposition MPs noted that many coloureds were,
in appearance, indistinguishable from whites; and raised the prospect of the
chaos that would ensue if the legislation was enforced. General Smuts,
former Prime Minister of the Union, is recorded as piping in that coloureds
‘are almost white’ (Hansard 1950: 2178). Of concern was the scene of their
racial brethren being criminalised for exchanging fluids with coloureds
whom they innocently took for whites. This was the second major concern
that the Amendment sought to address. Mistaken racial identity was raised
to the status of a legal argument:

It shall be a sufficient defence to any charge … if it is proved to the
satisfaction of the court or jury before whom the charge is brought that
the person so charged at the time of the commission of the offence had
reasonable cause to believe that the person with whom he or she
committed the offence was a European if the person charged is a
European, or a non-European if the person so charged is a non-
European. (Act 21 of 1950, Section 2)

One can well imagine the scenarios that followed1. This was a state seeking
to observe not simply the minutiae of the sexual exchange - was it properly
carnal? what was touched? how was it touched? - but the very content of the
fluids. Was it European or non-European semen on the sheets?

In 1957 the law was amended again and then, most dramatically, in 1969.
At stake was the inclusion of ‘sodomy’ under the provisions of the Act.
Surprisingly, until then homosexual intercourse had been covered not by
statute but rather by case law. As a result, suggested the 1968 Standing
Committee investigating the new amendment, sodomy was inadequately
prohibited in South Africa. The very moment gay sex was being
decriminalised elsewhere in the world, the South African authorities
intensified their assault. The British Sexual Offences Act, drawing on the
Wolfenden Report, ordered that ‘a homosexual act in private shall not be an
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offence provided that the parties consent thereto and have attained the age
of 21 years’ (Sexual Offences Act of 1967, Chapter 60 (1)). The South
African authorities were certainly not ignorant of developments in London.
The Wolfenden report and the new British Act were discussed during the
1968 hearings and copies of both are to be found amongst the hearings’
documents. Rather, not a little belligerence is likely to have been at play.
The statute that would prohibit sodomy as a criminal offence in South
African was called the Sexual Offences Act. It was the very name of the
British law decriminalising it.2

Let us note the following: At stake for the British was the constitution of
the private as a realm of personal sovereignty. The Wolfenden report had
concluded that ‘unless a deliberate attempt is made by society … to equate
the sphere of crime with that of sin, there must remain a realm of private
morality and immorality which is, in brief and crude terms, not the law’s
business’ (cited in National Coalition for Gay and Lesbian Rights [CGLE]
and South African Human Rights Commission [SAHRC] vs. Minister of
Justice 1997). These were not the terms of the dispute in South Africa.
Neither those in favour of the amendment nor those who opposed it worried
about the limits of the state. What mattered was the aetiology of homosexual
practice and its character from the view of the Bible. Was homosexuality
symptomatic of some sort of abnormal/pathological/evil personality? This
was the subject of the majority of submissions received by the Standing
Committee.

‘I hope I shall be forgiven addressing this letter to you,’ one of the many
letters signs off. ‘I feel this matter so nearly threatens my future and that of
so many others like me that I had to write.’

‘I am a homosexual. Due to shyness on my part and great discreteness on
the part of other homosexual men, I have never had the opportunity to
become a practicing homosexual.’

 Members of my own sex have always attracted me and I have never
been vaguely interested in the opposite sex. I was nineteen years old
when I fully realised my condition. After many discussions with my
doctor who couldn’t suggest a cure, I was sent to a psychologist. After
six interviews he too seemed to think there wasn’t anything he could
do either. If the cure lay in earnestly trying to be different, I would
certainly have changed. I gained peace of mind only when I accepted
my condition as normal for me. I attach copies of testimonials which
I feel sure will assure you that I am considered of good character and
a diligent employee, and not a degenerate sort.3
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The author of this submission, Mr Coates attached several depositions
testifying to his good character. They were obviously solicited as references
for a job application: ‘Mr Coates is a man of varied interests which include
a painstaking research into the history of tramways in this country and a
study of small organs. He is a tremendously hard and willing worker and it
would be difficult to replace him if he decides to increase his experience
elsewhere’,4 wrote the Chief Librarian of the South African Public Library
in Cape Town.

‘I am a practicing homosexual,’ wrote someone else, ‘and … not guilty
about my state[;] nor do I in anyway consider myself a criminal or pervert
…’. This was the substance of most depositions. ‘I am normal.’ ‘I am not
bad or evil or dysfunctional.’ Indeed, this was the question at the heart of
the matter. The Society of Psychiatrists and Neurologists of South Africa
submitted that ‘homosexuality is a phase of and arises out of normal
psychological development.’5 The South African Psychological Association
was less confident. It was not sure that criminalisation was the best way of
dealing with this ‘psychological problem.’ Instead they thought that the
‘extension of psychological and psychiatric preventive services’ would be
a better way of assisting individuals with ‘problems regarding homosexual
tendencies’.6

As it turned out the Standing Committee, after much ‘expert’ opinion,
deemed homosexuality an ‘evil’, a ‘mental deviation’, a ‘spiritual
abnormality’ and, therefore, a ‘threat to the Republic’ (cited in NCGLE and
SAHR vs. the Minister of Justice, 1997). The Amendment was passed the
following year and ‘sexual relations per anum between 2 human males’
became a statutory, criminal offence. For the moment let us note simply that
heterosexual intercourse per anum fell outside the definition of sodomy.
Sodomy, moreover, was deemed merely an instance of an ‘unnatural sexual
offence’, including ‘mutual masturbation’ (R v Curtis 1926 CPD 385),
‘inter-femoral (thigh) sex’ (R v Gough and Narroway 1926 CPD 159) and
‘oral sex’ (R v K and F 1932 EDL 71). In all cases, they fell outside the
scope of the law when practiced between heterosexuals (R v N 1961 (3) SA
147 (T)). This distinction played a crucial role in later deliberations on the
constitutionality of the ‘sodomy’ clause.

By 1969, therefore, the apartheid State was eager to regulate, investigate
and even prosecute the most extraordinary range of situations. It wanted to
know when a couple stopped kissing and started fucking. It wanted to know
the racial contents of the fluids involved. It wanted to know who was
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masturbating whom, whose penis rubbed up against whose thigh and what
mouth coveted whose penis. Especially, it wanted to know whose anus was
implicated in the sex act. Was it a man’s? Was it a woman’s?

We are in a position to sense the scale of the break that began with the
constitutional epoch in 1993. It might be tempting to find a foretaste of these
changes in certain Supreme Court rulings prior to this period. In the early
1990s there were signs of a certain judicial unease with ‘sodomy’ and other
cases. At the time Judge Ackerman referred to ‘intimate physical acts taking
place in private between consenting adults’ that required ‘greater tolerance
in the sphere of sentencing’ (S V H 1993 (2) SACR 545 (C); 1995 (1) SA
120 (C)). Did the constitutional epoch that started in 1993 and was finalised
in 1996 (Act 108 of 1996), at last, realise the private domain in South
Africa? Did it finally limit the state on the basis of a separation of spheres:
the one public and the other private? In short, did it extend the logic of the
Ackerman ruling cited above and bring South Africa in line with, say,
British legal reasoning on this subject?

More importantly, does the emergence of the private speak to the form
of the state? Has the constitutional order heralded, not simply a political
change, but a change to the form of the very political? If we ask this question
as one of historical periodisation, would it be correct to say that South
Africa only began entering modernity in 1993? This is what is implied with
the emergence of civil society. In the proper sense of the term, civil society
is that ‘stage of difference’ between the family and the state that is properly
the hallmark of the modern. During the apartheid period, it was not simply
that civil society did not exist or was highly constrained, but that the very
domains of the private and public were improperly constituted. The state
intervened in the intimate details of life – either directly through civil
institutions or indirectly through rural tribal authorities (Mamdani 1996:18).
In other words, was the absence of a ‘private’ domain during the apartheid
period symptomatic of the pre-modern character of the state?

We can begin to answer this question by considering the case before the
Constitutional court on the question of ‘sodomy’. Whereas the offending
sections of the Immorality and Mixed Marriages Act were simply repealed,7

the new democratically-elected government chose to defend the
criminalisation of gay sex acts. In 1997 the National Coalition for Gay and
Lesbian Equality (NCGLE), together with the South African Human Rights
Commission (SAHRC), fought counsel for the Minister of Justice, the
Minister of Safety and Security and the Attorney General in the Constitutional
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Court. The terms of the arguments and the final judgment are instructive for
our purposes.

Both the interim and final constitutions protect the right to equality. This
is enshrined in Section 9 of the final Constitution. So important are these
clauses deemed to be that judges have frequently noted that ‘equality is the
core value of the final constitution - linked to the idea of a democratic and
open society in which every citizen is protected by the law’ (NCGLE vs.
Minister of Justice). Of particular relevance is sub-section 3: ‘[T]he state,’
it orders, ‘may not unfairly discriminate directly or indirectly against
anyone on one or more grounds, including race, gender, sex, pregnancy,
marital status, ethnic or social origin, colour, sexual orientation, age,
disability, religion, conscience, belief, culture, language or birth’ (1996,
S9(3)). For the lawyers of the NCGLE what this meant was a prohibition on
‘unfair discrimination’. Indeed, this was the principal line of attack.
Acknowledging that there were moments when discrimination might be
legal, they argued that the Constitution clearly established grounds when it
was not: in the first place when it was ‘irrational’ and secondly when it
violated Section 9(3). What did this mean for ‘sodomy’? Recalling that the
Sexual Offences Act criminalised sex per anum between males, but not
between a man and a woman, lawyers argued that the law unfairly
differentiated between individuals and groups on the basis of their sex and
sexual orientation. The law, they argued, ‘selectively and disproportionately
target[s] men by criminalising conduct regarded as natural, unremarkable
and unpunishable when committed between couples of the opposite sex or
between women’ (NCGLE vs Minister of Justice, 1997). They concluded,
therefore, that it was in violation of Section 9(3) of the Equality Clause.
What mattered for the argument was not a principle but a contingency. The
law was said to be arbitrary and discriminatory. Indeed, on this line of
argument it is theoretically possible to conceive rendering ‘sodomy’ illegal
simply by extending the prohibition to all sex acts per anum. We should not
discount the tactical and strategic measure of the NCGLE’s argument. It
may have been deemed most likely to succeed in the circumstances. After
all, what counted was that the law was invalidated. Even so, was there an
argument that the very principle of ‘sodomy’ was unconstitutional? Did
they invoke the right to privacy? The simple answer is ‘yes’. Though, as we
shall see, not without a little ambivalence.

The Constitutional Court judges presiding over the case noted that ‘the
applicants adopt the reasoning … that should [this court] find that the
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challenged laws do not violate the constitutional right to equality, the
applicants submit that they violate the right to privacy protected by S(14)
of the Constitution’ (NCGLE vs. Minister of Justice, 1997). Yet the section
in question was not ideal to the case at hand. It declares that ‘[e]veryone has
the right to privacy, which includes the right not to have
• their person or home searched
• their property searched
• their possessions seized, or
• the privacy of their communications infringed (S(14)).

Given that these rights are not unconditional – it is perfectly legal and
constitutional for the police to search a person and a home if they have
reason to suspect that a crime has been or is being committed – we have to
ask, when do they apply? It is not clear what is protected in the name of
privacy. Although arguing that the privacy clause had purchase in this case,
Judge Sachs noted that the Constitution did not prevent the state from
enforcing morality. This was the very argument of the United States
Supreme Court. In 1997 it found that the state of Georgia had not violated
the right to privacy when it subjected ‘homosexual sodomy’ to 20 years in
prison. Was a sexual act protected by the right to privacy in South Africa?
What counted for Sachs was whether ‘the dictates of the morality which [the
Constitution] enforces, and the limits to which it may go, are to be found in
the text and spirit of the Constitution itself’ (NCGLE vs Minister of Justice,
np). In other words, was gay sex in opposition to the text and spirit of the
South African constitution? Sachs said it was not precisely because the
Constitution admitted the variability of human beings, affirmed their right
to be different, and celebrated diversity (cited in Leonard, np). Of course,
this is a sleight of hand. The variability, difference and diversity of human
beings is not, in and of itself, reason to admit sex acts between men. There
is a confusion of registers: the first sociological and the second moral. Even
if this was not the reasoning behind the abolition of the death penalty in
South Africa, one might easily draw upon it to make the opposite argument
to Judge Sachs. Despite the diversity of human beings, homosexuality, like
the death penalty, is simply immoral. Indeed, this strikes me as more in
keeping with the ‘spirit’ of the Constitution than the suggestion above.
Despite the diversity etc of South Africans, they are united in a common
moral code instantiated in the ‘One Law for One Nation’ (Act 108 of 1996).
Indeed, it was precisely the moral ambivalence of the privacy clause that
left the NCGLE uneasy about invoking it at all. Following Edwin Cameron,
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they worried that ‘the privacy argument has detrimental effects on the
search for a society which is truly non-stigmatising as far as sexual
orientation is concerned.’ ‘[T]he privacy argument’, it continued, ‘may
subtly reinforce the idea that homosexual intimacy is shameful or improper:
that it is tolerable so long as it is confined to the bedroom – but that its
implications cannot be countenanced outside’ (NCGLE and SAHRC vs
Minister of Justice, Section 29). Cameron had argued that the right to
privacy was an inadequate basis to proscribe discrimination against gay
men. Judge Ackerman agreed. ‘I would emphasise’, he continued, ‘that in
this judgment I find the offence of sodomy to be unconstitutional because
it breaches the rights of equality, dignity and privacy’ (S30).

If the right to privacy was not absolute, neither did it necessarily protect
sexual acts between gay men. Moral arguments, moreover, cut both ways.
What Judge Ackerman did finally was resort to philosophical musings:

In the context of privacy … it is only the inner sanctum of a person,
such as his/her family life, sexual preference and home environment,
which is shielded from erosion by conflicting rights of the community
… Privacy is acknowledged in the truly personal realm, but as a person
moves into communal relations and activities such as business and
social interaction, the scope of the personal space shrinks accordingly.
(emphasis added) (S31)

If this sort of argument has the status of (liberal) common sense, it begs, in
fact, more questions than it answers. In the first place and most superficially,
it seems not to conform with the state of affairs in South Africa or anywhere
in the world. The state regulates most definitely the inner sanctum of family
life and the home environment through law. Until recently, South African
statute did not recognise weddings performed by either a Hindu priest or an
Imam.8 Nor did it recognise polygamy.9 Indeed, same-sex marriages remain
illegal in South Africa.10 There remain very strict limits on who one may
marry and under what conditions. In their case against prohibitions on
same-sex marriages, the National Coalition for Gay and Lesbian Equality
argued that

[t]he common law definition has its roots in the Christian tradition that
defined marriage as a sacramental union entered into permanently
between one baptised man and one baptised woman.  This monogamous
marriage of the Roman-Dutch Law, which came to South Africa with
the first Dutch settlers, was until recently the only form of marriage
recognised in South African law (Fourie vs Home Affairs, S13).
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What they were arguing, in essence, was that the marriage law is predicated
on a norm that unfairly discriminated against gays and lesbians:

It is submitted that the common law prohibition against same-sex
marriages clearly differentiates between heterosexual people on the
one hand, and lesbian and gay people on the other. No government
purpose, whether legitimate or not, has been put forward by the
respondents for this differentiation.  Nor can the Equality Project
conceive of one.  It is therefore submitted that the common law ban on
same-sex marriages constitutes a clear violation of … the Constitution.
(Fourie vs Home Affairs, S39)

We might note: they are not arguing that the state has no right to interfere
in the inner sanctum of family life. They are arguing that it had no right to
intervene unfairly. Like in the case about sodomy above, lawyers invoke the
right to privacy. This time too it is a backup. The principal argument is about
equality. Even though gay and lesbian marriages remain unlawful, it is
widely felt that the Bill of Rights protects non-traditional family forms
(Goldblatt 2001:ii). It is on this basis that the Gender Research Project at
the University of the Witwatersrand wants ‘cohabitation’ brought within
the auspices of the law. ‘Millions of adult South Africans are in non-marital
relationships with their intimate partners. … The law offers protection to
only some of these families while leaving others without legal recourse
(Goldblatt 2001:1). Here, lawyers are not appealing to the privacy of the
family sanctum. They are seeking state intervention to make improvements
to the domestic environment. They seek not that the state ‘let the private
alone’, but that the state regulates it fairly!

What should we conclude from all this? That the right to equality in South
Africa has been well established in law, but that the Constitution of the
private domain is still embryonic? Does it mean that despite progress the
transition to democratic modernity in South Africa is incomplete? This is
not the correct inference.

The undecidability of the private is not peculiar to South Africa. In the
case of rape, incest and violence against women, greater state intervention
in the family is deemed not so much a violation of privacy, as it is a condition
of justice and equality. Indeed, feminists have long argued that the notion
of the private sphere is ideological and deeply implicated in women’s
oppression. The family as a private domain is the site of patriarchy par
excellence. This is the feminist retort to the courts’ analogy between
privacy and a mu lti-layered onion. As one peels away the layers to the inner
core, one gets more protection, holds the court. Sex in one’s own bedroom
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is therefore more vigorously protected than entering a marriage, which
might be a private affair on one level, but is also a profoundly public one.
The feminist charge, however, is precisely that this deepest layer of
intimacy is the site of male domination. Linda Imray and Audrey Middleton
are typical when they argue, for example, that ‘a model based on the concept
of private and public spheres may throw light on the universality of male
dominance…’ (Imray and Middleton 2002:155). Indeed at the moment
when South African law has adopted a laissez faire attitude in the domain
of the family and male sexuality, the province of heterosexuality has
become heavily politicised. Indeed, the very nature of politics has been
refashioned since 1994.

The Domestic Violence Act widens the definition of both domestic
violence and indeed of the domestic relationship. It includes such relations
as one night-stands and makes an offence, not simply of gross bodily harm
and rape, but also of trespassing, stalking, emotional violence and
intimidation. The law has had several unexpected consequences. In Westbury,
a suburb of Johannesburg, for example, police complain that it has seen the
routine opening up of dockets against husbands and male partners and then
later their withdrawal. Police are deeply frustrated by the Act. After visiting
the scene of the crime, taking statements, investigating the case and even
making an arrest, women regularly withdraw charges against the offending
man concerned. What is happening? Women are using the police not to have
their partner removed from the household, but rather to temporarily discipline
him when he abuses or strikes her. Over and above a salutary night in jail,
she seldom wants him arrested for any length of time. Rather, the shadow
of the law in the home strengthens her position in domestic relations and
conflict (Hornberger:6). Such examples, however, may be rare. Usually, the
distance between the law and practice is considerable. Police remain loathe
to intervene in ‘domestic matters’, precisely because they are nervous to
challenge the figure of the husband/father/brother.

In the case of HIV/AIDS, state action in the very domain of the private
(even the very intimacy of the sexual act), is deemed necessary for biological
survival and communal health. This is precisely what is at stake in the
struggle against HIV denialists. Although the Treatment Action Campaign
is concerned, in the main, to force government to provide treatment for
persons that have contracted the HI virus, opposition to government started
over the very causes of AIDS. Was the exchange of contaminated fluids
during the sexual act responsible for spreading the disease? The government
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said ‘no’, in part worried about what this apparently said about ‘African
sexuality’. Of course, it says nothing about such an artifice and everything
about patriarchy and the effects of apartheid on the family. What shocked
the treatment movement (including trade unions, NGOs and political
parties) and the international community was the reluctance of government
to combat the spread of the virus by entering the inner sanctum of the sexual
act itself.

It is not simply the AIDS epidemic that has made biological reproduction
a legitimate object of state action. Even if we leave the question of abortion
aside, in vitro fertilisation (IVF), embryo transfer (ET), gamete intrafallopian
transfer (GIFT), and zygote intrafallopian transfer (ZIFT), not to mention
the prospect of genetic cloning, raise ethical questions about the control of
human reproduction and the grounds for limiting clinical freedom (Price
1989:38). ‘There is controversy and public interest’, writes Price, a medical
sociologist from Cambridge.

How sustainable, therefore, is the notion of the public/private divide?
Why is it so difficult to pin down? Is it simply a problem for political science
or political sociology to still properly resolve? Is it that the relation between
them has not been clearly defined? Are those even the right questions? This
is precisely the novelty of Spinoza. He, unlike the more traditional references
on this matter, for example Hobbes and Locke, does not suppose the pre-
giveness of the public-private divide.11

Part II: Spinoza on Privacy
Let us note one of the fundamental paradoxes of politics according to
Spinoza. On the one hand: The sovereignty of the state is absolute. How else
could it be sovereign? On the other: A state wishing to guarantee its own
stability must necessarily grant to the individuals that inhabit it the greatest
possible freedom of thought and expression. Else they might rise in revolt
and hence threaten the very sovereignty of the state. Etienne Balibar notes
that these two principles (Right of the Sovereign and Freedom of Thought)
seem to express quite different theses about the state: the first is absolutist,
if not totalitarian. The other is democratic (Balibar 1998:25). How are they
to be reconciled?

Spinoza draws a distinction between thoughts and words on the one hand
and actions on the other: ‘So while to act against the sovereign’s decree is
definitely an infringement of his right, this is not the case with thinking,
judging, and consequently with speaking, too, provided that one does no
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more than express or communicate one’s opinion …’. (Tractatus Theologico-
Politicus in Balibar 1998:26). We can begin, Balibar tells us, by eliminating
one apparently obvious interpretation: that Spinoza reproduces the distinction
between the private (opinions) and the public (actions). This is later the
route of Locke (and ultimately the liberal tradition) where political
sovereignty and individual freedom are said to operate in separate spheres.
For Spinoza, such a separation ascribes too little right both to the individual
and the Sovereign: to the individual because that domain central to his
freedom of opinion is the area of politics itself. And to the state, because its
right of control should extend to all relations that men enter between
themselves. The relationship that men have to their ‘neighbours’ or ‘fellow
men’, including the factors that shape them (religion, for example), are
immediately pertinent to the sovereignty of the state.

What Spinoza seeks to prove is that the distinction between the private
and the public is not constitutive of the state. Indeed, suggests Balibar, he
wants to make an even stronger thesis: that the sovereignty of the state and
individual freedom do not need to be separated, nor indeed reconciled,
because they are not in contradiction (Balibar 1998:27).

It is a ‘law of nature’ for Spinoza that resentment is aroused when beliefs
and thoughts are criminalised by the state. This is especially true for ideas
that are held to be true. Under such conditions men are emboldened to
denounce the laws and oppose the institutions of state. Sedition becomes
honourable. The further the state constrains beliefs, therefore, the further it
provokes revolt. Hence the ideologically repressive State tends towards its
own destruction (Balibar 1998:28-29). The inverse, however, is also true.
A state that allows an ideological centre of opposition to develop in its midst
risks its own dissolution. If the state can survive neither by imposing
opinions on individuals nor by tolerating an autonomous, organised centre
of authority and opposition, then, according to Spinoza, there is only one
solution. He makes his argument in reference to the key tension of the day:
the relation between Church and State. The state reserves for itself absolute
rights over all aspects of society, hence over religious practice. Yet it
delegates rights to the churches to the extent that it can control what use is
made of them (Balibar 1998:30). Such an absolute sovereignty establishes
the state as the interpreter of, say, divine law, while forbidding it, in its own
interests, from prescribing or making official any opinions or beliefs. In this
way, the degree of freedom of the individual is, indeed, the measure of
sovereignty of the state. Or again: the autonomous beliefs, opinions and
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actions of individuals are not so much an obstacle to sovereignty as an
active, constitutive element of the state’s power. Self-limitation is thus
immanent to the very construction of the state.

Let us note that in the Spinozist metaphysic the public and private
domains undergo a radical transformation. They are not absolute spheres
whose limits are given a priori. The private does not refer to an inner
sanctum that is necessarily autonomous and separated from the public – it
is not the innermost layer of an onion. Rather, the space of the private
emerges through a process of state self-limitation. Here the private is not
simply a domain of thoughts and opinions. It includes actions on the basis
of these thoughts as well. Most importantly, these thoughts and actions are
not for Spinoza obstacles to state sovereignty. They are the very measure of
it. The greater individual freedom to think and act, the more absolute is the
sovereignty of the state.

Balibar is interested to know if such a model of sovereignty is peculiar
to the democratic state or the state tout court. Is self-limitation a characteristic
peculiar to democracy or of all sovereign states? (Balibar 1998:31) Are
only democratic states sovereign? I want to proceed with a slightly different
question (which, admittedly, supposes that the other has already been
resolved). Is a democratic state a certain kind of self-limiting state? In other
words, if the very conditions of the state per se are practices of self-
limitation, do democratic states limit themselves in ways peculiar to them?
Simply put: is democratic sovereignty different to the sovereignty of other
kinds of states? If this is so, then it follows that we admit (a) that there are
different forms of state and (b) that they have different conditions of
sovereignty. I will conclude with this question.

We have seen, by considering the legal status of marriage and sex in
South Africa, the apparent withdrawal of the state from the private sphere.
The constitutional state is less interested than the apartheid state in regulating
who marries whom, and who has sex with whom. Indeed, it has tried, even
if imperfectly, to constitute sexual behaviour as an autonomous, private
sphere. Yet at the very moment the state is seen to withdraw from the sphere
of the family and from the domain of the carnal, it re-enters through other
means: in the regulation, for example, of domestic violence and the
prevention of AIDS. It is precisely the undecidability of the private (and,
therefore, the public) as separate spheres that makes a Spinozist metaphysic
compelling. In the first place, Spinoza dismisses any temptation to define
them in absolute terms (belief vs action, for example). In the second, he
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wants the private and the public thought in relation to autonomy. In the
third, Spinoza poses the limits of autonomy in relation to state sovereignty.
Following such a problematic we might ask the following: were the conditions
of the sovereignty of the apartheid state different to those of the state since
1994?

This is not a question about the limits to governance in the era of
globalisation. Nor is it a question for political science or public administration
about the conditions of ‘effective and efficient’ institutions etc. What is at
stake is the very form of the state. In the matter that counted most for
Spinoza – religion – the apartheid state granted autonomy to the churches.
It tolerated religious diversity and quite high levels of autonomy. Indeed, it
was exactly church autonomy that sometimes afforded political opponents
shelter from apartheid violence and lent others a degree of protection in
their resistance work.

Why was the apartheid state able to self-limit in certain relations (white
civil society) but not in others? Why was it not able to do so in matters of
‘race’, of sexual orientation? Why is the democratic state able to self-limit
in respect to all those relations, but not with respect to the household
(domestic rape etc.) and the sexual act (AIDS)?

If we ask: ‘are there conditions under which self-limitation is not
possible?’, matters become clearer. Are there situations when the very
autonomy of individuals, their autonomous self-expression, is in and of
itself a threat to state sovereignty. In other words, does it happen that the
very being of certain individuals is itself akin to a revolt?

Conclusion
What has changed since 1993 in South Africa is not that the private domain
has been constituted. What has changed, rather, is the state of the South
African people. During the apartheid period the people were composed of
a (white) racial and (heterosexual) sexual substance. We saw this, for
example, in the Immorality Act. It was not so much that the apartheid state
acted to contain certain actions or beliefs. What it sought to eradicate from
the body politic were non-white and heterosexual bodies. Put differently,
the apartheid state only acted against certain beliefs and actions to the
extent that they challenged the people qua whites and heterosexuals. State
sovereignty was, therefore, a question of keeping the polis white and
heterosexual. It is why, irrespective of what they believed or how they
acted, blacks and homosexuals in the body politic were akin to revolt itself.
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It is why the apartheid state could self-limit in the case of religion but not
in the case of sexual relations. State sovereignty was the sovereignty of
white heterosexuals.

The constitutional epoch does not simply redefine the substance of the
people anew. South Africans did not cease being white and heterosexual to
become African and polymorphously perverse. In principle, at least, the
Constitution desubstantialises them. From the perspective of the Constitution,
South Africans today are chiefly citizens, that is, bearers of rights and duties
irrespective of race, religion, sexuality. In other words, the state is no longer
defined relative to a racial and/or sexual substance. Sovereignty no longer
depends on safeguarding the racial/sexual integrity of the body politic. It is
why the democratic state is able to self-limit in all those instances that the
apartheid state could not. Instead, the democratic state is sovereign to the
extent that it defends the integrity of the polis as a body of citizens - rights
bearing individuals. When the state enters the ‘private’ domain, for example,
to stop men from beating women, it does so to protect them as citizens. It
intervenes to prevent men from imbuing women with a patriarchal substance
that legitimises their violence.

Democratic sovereignty is the sovereignty of the citizen. Apartheid
sovereignty was that of the nation.

Notes
1. Carol – good looking, blonde, long legs – was photographed together with

Percy Sledge, a black American pop star, at one of Cape Town’s upmarket
parties. The picture printed in the newspapers the following day caused all sorts
of alarm. Sledge was pictured on his knees autographing the thigh of blonde
Carol in a miniskirt. The Afrikaans press was outraged – ‘A clear example of
how bad things have become under the present government’, shouted a
Nationalist MP in parliament at his Nationalist premier. ‘The blacks are even
using our women as writing paper in white hotels now!’ As the situation
threatened to deteriorate, an official from the board dealing with racial
classification saved the day. In a press release, the office responsible made it
clear that the events on the said night had been in accordance with national law.
Miss Busch was a coloured. For the Afrikaans newspapers the incident was
over. Only the English-language newspapers continued to make a few snide
comments about the incident. See Erich Wiedemann, ‘Wir reiten, bis wir im
Blut versinken’, Rassenstaat Südafrika, Hamburg 1981:27.

2. The timing of the amendment is curious. 1968 is widely regarded as the ‘golden
age’ of apartheid. Political opposition had been mostly defeated – and would
not re-emerge strongly until the strikes of 1973. The economy was booming,
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recording growth rates second only to Japan. Judging from official hearings
into the family during this time, there seems to have been, however, a general
concern about the deteriorating moral standards in South Africa. What sparked
the move to outlaw ‘sodomy’ was a gay party of 300-400 men that shocked the
conservative authorities.

3. Gay and Lesbian Archive, University of the Witwatersrand, uncatalogued
entry, P R Coates, Cape Town to Select Committee on the Amendment to the
Immorality Act, Cape Town, 4 March 1968.

4. Gay and Lesbian Archive, University of the Witwatersrand, uncatalogued
entry, Dr AM Lewin, Chief Librarian, Cape Town, testimonial for PR Coates,
19 January 1967.

5. Gay and Lesbian Archive, University of the Witwatersrand, B177 – B181,
Society of Psychiatrists and Neurologists of South Africa, memorandum to
Standing Committee on Amendment to Immorality Act, Cape Town, 28 March
1968.

6. Gay and Lesbian Archive, University of the Witwatersrand, B194, B197, South
African Psychological Association, memorandum to Standing Committee on
the Amendment to the Immorality Act, 20 March 1968.

7. During the 1980’s certain political and social ‘reforms’ were initiated that gave
pseudo political representation to Africans, Coloureds and Indians. The last
two groups received political rights in a Dr Seuss type parliamentary dispensation
(the Tri-Cameral Parliament), and Coloureds, Indians and also Africans were
given rights to elect their ‘own’ municipal representatives (Black Local
Authorities). At the same time certain concessions were made regarding ‘petty-
apartheid’: in principle it became possible for whites and blacks to share the
same park benches, bus seats and even toilets. In 1985, the Immorality and
Prohibition of Mixed Marriages Amendment Act (No.72 of 1985) deleted those
provisions prohibiting ‘carnal intercourse between white and coloured persons’.
It also revoked prohibitions on mixed marriages.

8. As recently as 1983 it was held that claims for maintenance brought by a woman
against a man to whom she had been married by Muslim rites were not
enforceable because they were intrinsic to a conjugal union between the parties
which, being potentially polygamous (although in fact monogamous), was void
on the grounds of public policy. Today a marriage performed by an Imam or
Hindu Priest is valid if performed as a civil marriage. Duties and constraints
arising from both religions are not recognised.

9. The Recognition of Customary Marriages Act, No.120 of 1998 makes provision,
in section 2 thereof and subject to certain conditions, for a marriage at
customary law to be recognised ‘for all purposes … as a marriage.’

10. See Fourie vs Department of Home Affairs, 2002.
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11. The Spinozist metaphysic, we might note, is at some distance from that of the
Leviathan. For Hobbes, natural right produces an untenable contradiction. The
originary individual freedom of the state of nature is self-destructive because
it infringes on others’ rights, leading to a ‘war of each against all’. It leads to
contradiction because if the objective of the individual is survival, it is
precisely his life that is imperilled in the state of nature. Security is only
achieved, therefore, by forsaking the state of nature in favour of the body
politic. Civil right and the juridical order emerges through the ‘social contract’
when individuals themselves give up their natural freedom. If the social
contract is a contrivance produced by individuals themselves then it must be
absolute. Sovereignty is imperilled or dissolves the moment individuals reassert
their natural right to freedom. Here freedom is the contrary of obligation. Two
things follow from this. In the first place the private emerges as a realm of
thoughts and beliefs and the public as a domain of actions. In the second they
are separated by an unbridgeable gulf.
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