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Abstract
The aim of this paper on race and the law in post-1994 South Africa is to understand
the common sense nature of the continued invocation of racial classification and race
thinking in South African legislation despite the country’s long history of racial
segregation and discrimination both before the start of ‘official apartheid’ in 1948
and during Nationalist Party rule.1  It relates to several themes addressed in this
volume, but in particular speaks to race classification practices today and the
resilience of race in legislation, even in the post-1994 era. This paper accordingly
intends to highlight the irony of the perpetual use of apartheid-era race classifications
(in the absence of definitions of each race group) notwithstanding the Constitutional
and legislative framework which envisages an equal and non-racial society.

Brief historical background
One of the aspects that set the apartheid and pre-apartheid eras apart was
the legislation issued by the National Party government to classify, segregate
and discriminate between different racial groups. Although, in the build up
to apartheid, discrimination based on race was already entrenched in
legislation such as the 1913 Natives Land Act and the restriction of voters’
rights (Christopher 1994), the apartheid era involved an unprecedented and
coordinated process of racial classification and discrimination underwritten
by legislation and legal statutes. The extent of the relationship between race
and the law during apartheid was eloquently captured by Rycroft et al (1987),
illustrating how race reached into all corners of South African law and
society, affecting voters’ rights, labour law, tenure, citizenship, and so forth.
Du Plessis and Peté (2006) have discussed the ‘Kafkaesque’ nature of the
implementation of some of these laws, such as the Immorality Act, 23 of 1957,
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Prohibition of Mixed Marriages Act, 55 of 1949, and the Group Areas Act,
41 of 1950.

The legislative cornerstone of apartheid policy, which led to the official
classification and possible reclassification of all individuals into separate
racial groups, was the Population Registration Act, 30 of 1950.2 The
administering of this Act illustrated the ascriptive powers of the State
described by Nagel (1998:180) as it refers to the construction of racial
identities, ie the State as a source of classificatory terms in a racially ordered
society. A powerful instrument for ascription that the government can use
is the law, as was the case with the Population Registration Act.

The acknowledgement that law plays a role in the construction of race is
not new, and Critical Race Theory, which developed in the USA from Critical
Legal Studies, have since the late 1980s been used to critically evaluate the
role of United States law in creating and maintaining white privilege (Valdes
et al 2002). Writing specifically on the US naturalisation cases (where it was
determined who was white and therefore citizens) between 1878 and 1952,
López (1996) discussed some of the ways in which legislation contributes
to the creation of races. Legal definitions of races create the impression that
these categories are natural, valid and important. Furthermore, the law can
construct the meanings that are associated with physical features. This is
especially the case in judicial settings where Courts or tribunals interpret
individual physical features and assign ‘names’, or racial labels to individual
bodies (López 1996:118).

But in making these classificatory decisions, those who classify often
draw on a wide and unsystematised body of knowledge, such as common
sense. What makes the use of common sense a powerful governmental or
legislative tool through which to conceptualise race (Clarke and Cochrane
1998:3-42) is that it appeals to ideas that everyone apparently knows and has
taken it to be the truth. It therefore needs no explanation and appeals to
intellectuals and lay people alike. Its ‘immethodicalness’ (Geertz 1983:90) –
the way in which it draws on a wide range of ideas – also makes it difficult
to refute these beliefs once they are held. Similarly, according to St Louis
(2004:43) the power of common sense in racial (and racist) ideologies lies in
‘its capacity to seamlessly weave fact, opinion, belief, myth, impression,
analysis and intuition together in a compelling description and explanation
of racial formation that appeals to intuitive sentiment’. It draws on every day
lived experience (Cornell and Hartmann 1998), is ‘self-evident’ and therefore
does not need to be explained or justified (Page 2001:530).
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Drawing on this broad body of literature on the role that the law plays in
the construction and reification of racial identities, it can be argued that
during apartheid South Africa this construction and maintenance of race
was one of the primary aims of the legislation, although, according to Posel
(2001) the apartheid government argued that it was merely adopting existing
racial categories that had been carved out by centuries of lived experience
in South Africa (Posel 2001).

Although this raft of apartheid legislation was repealed with the change
to democracy, the post-1994 government has introduced legislative measures
aimed at rectifying economic and social inequalities created by the past, but
which inherently requires the existence and use of racial categories. Framed
within this context of the continued use of race within South African
legislation, this paper aims to understand classification and the continuation
of race thinking in South Africa’s laws.

It is acknowledged that the overall focus on race thinking and the law in
post-1994 South Africa is broad, but we nevertheless argue that a starting
point of any debate on the use of race in post-1994 legislation requires a
survey of the field, followed by questions of its implications. This paper aims
to address four broad research questions:
• What post-1994 legislation depends on the acceptance of race categories?
• Can an opinion be given on the Constitution and its aims, objectives and

parameters, and challenges to race classification – if yes, on what basis.
If not, why not?

• Can the potential indignity of race classification be justified
constitutionally?

• What are the implications of the absence of definitions of the various
races in legislation?

The paper concludes that the use of race, and the way in which it is used
in post-1994 legislation has implications for how we interpret race and where
decisions on racial membership are made

Race and the post-1994 legislative context
As the supreme piece of legislation in South Africa, the Constitution speaks
in solemn and determined tones affirming the pursuit of the attainment of a
society united in its diversity. The intent is apparent from the outset: a
commitment towards substantive equality on, inter alia, the basis of race.
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Substantive equality requires the law to ensure equality of outcome or
results and is prepared to tolerate disparity of treatment to achieve this goal.3

In particular, substantive equality requires a consideration of the actual
social and economic conditions of groups and individuals in order to
determine whether the Constitution’s commitment to equality is being
upheld. Thus, the particular position of a person or group should be
considered in determining what treatment should constitute equal treatment
for that specific person or group. This is as a result of the fact that many
people are not equal and continued formal equality will only perpetuate the
inequality. Therefore, substantive equality necessarily includes affirmative
action provisions as provided for in section 9(2) of the Constitution.
However, in order for affirmative action measures to be successful it is
dependent on a reliance on racial categorisation/ classification to identify
groups who are eligible for prioritised treatment.

As all post-1994 legislation must comply with the provisions of the
Constitution, our discussion of contemporary legislation will use the
Constitution as the starting point before discussing other legislation.

The Constitution
Given South Africa’s history of institutionalised racism and the segregation
of various groups on the basis of race, human rights receive clear prominence
not only in the Bill of Rights but in daily practice and policy, the stated
intention being ‘to heal the divisions of the past and the creation of a just
society based on democratic values, social justice and fundamental human
rights’, the most notable of which is the right to equality. The ‘values’
referred to in the Constitution are directive principles of state policy. One
such value is expressed in the injunction upon the state to take every
measure to bring a definitive end to racism. Interestingly, while racism is
prohibited, the Constitution requires a certain degree of racial sensitivity in
order to meet its objectives. For example, section 174(2) of the Constitution
enjoins the judiciary to ‘reflect broadly the racial and gender composition
of South Africa in the appointment of judicial officers’. It is ironic that
substantial emphasis is placed on the eradication of racism in South African
society, yet this term ‘race’ is not precisely defined in any national legislation
or any international instrument to which South Africa is a party. The same
problem exists in relation to the term ‘non-racialism’, which according to
section 1(1) of the Constitution is one of the values on which democratic
South Africa is founded.
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The Constitution does not make clear what is meant by non-racialism, ie
whether it means ‘colour-blindness’, a multicultural society, or if it has
another meaning. Having a clearer understanding of this value on which
South African society is based would also inform whether race classification
has a role to play in realising such a society.

The influence of international law on the domestic legal system
The provisions of the Constitution and other race-based legislation in post-
1994 South Africa need to be viewed in the context of South Africa’s
obligations under international law. Simultaneously with the demise of
apartheid, South Africa ratified the United Nations International Convention
on the Elimination of All Forms of Racial Discrimination (CERD) of 1965. The
Preamble to the CERD declares that:

any doctrine of superiority based on racial differentiation is scientifically
false, morally condemnable, socially unjust and dangerous, and there is
no justification for racial discrimination, in theory or in practice…the
existence of racial barriers is repugnant to the ideals of any human
society.

Notwithstanding the provisions of CERD, the concept of affirmative
action is firmly entrenched in international law. General Comment No 18 of
the (former) United Nations Human Rights Committee unambiguously
declared that states are under an obligation to take affirmative action
measures in order to reduce or eliminate conditions that cause or perpetuate
discrimination or inequality. It is also pertinent to state, however, that
affirmative action measures are intended to continue only until such time as
the objectives sought to be reached have been achieved. For example,
Article 1(4) of CERD provides that, under certain conditions, special measures
taken:

for the sole purpose of securing adequate advancement of certain racial
or ethnic groups or individuals requiring such protection as may be
necessary in order to ensure to such groups or individuals equal
enjoyment or exercise of human rights and fundamental freedoms shall
not be deemed racial discrimination, provided, however, that such
measures do not, as a consequence, lead to the maintenance of separate
rights for different racial groups and that they shall not be continued
after the objectives for which they were taken have been achieved.

The United Nations Economic and Social Council and the International
Labour Organisation (ILO) both define affirmative action as ‘a coherent
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packet of temporate measures, aimed at correcting the position of the target
group to obtain effective equality.’ It is clear that international consensus,
as quoted above, sets two requirements for affirmative action: it has to be
remedial and it has to be temporary. This is confirmed in Convention 111 of
the ILO. The temporary nature of affirmative action is evident in the
expression that there should always be a ‘sunset clause’ stipulated in any
instrument establishing affirmative action measures.4

Equality
Equality holds a prominent place in the Constitution and this is in conformity
with the well-established international minimum core content of the
complementary rights to equality and non-discrimination.5 Equality has
been described, in the context of India, which in some respects is analogous
to South Africa, as ‘a multi-coloured concept incapable of a single
definition…The principle is a delicate, vulnerable and supremely precious
concept’.6  It is doubtful that the veracity of this statement can be more
pronounced than in the remit of post-1994 South Africa.

The equality clause in the South African Constitution (section 9) is
composed of five sub-sections which are mutually reinforcing. Section 9
provides:
1) Everyone is equal before the law and has the right to equal protection and

benefit of the law.
2) Equality includes the full and equal enjoyment of all rights and freedoms.

To promote the achievement of equality, legislative and other measures
designed to protect or advance persons, or categories of persons,
disadvantaged by unfair discrimination may be taken.7

3) The state may not unfairly discriminate directly or indirectly against
anyone on one or more grounds, including race, gender, sex, pregnancy,
marital status, ethnic or social origin, colour, sexual orientation, age,
disability, religion, conscience, belief, culture, language and birth.

4) No person may unfairly discriminate directly or indirectly against anyone
on one or more grounds in terms of subsection (3). National legislation
must be enacted to prevent or prohibit unfair discrimination.

5) Discrimination on one or more grounds listed in subsection (3) is unfair
unless it is established that the discrimination is fair.

Unfair discrimination limits one’s equal status in society and for this
reason, it is deemed unjustifiable. It is defined as:
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Any distinction, exclusion, restriction, limitation or preference based
on race, colour, religion or belief, descent, ethnic origin, language, or sex,
which has the aim or effect of nullifying or impairing the recognition,
enjoyment or exercise, on an equal footing, of human rights and
fundamental freedoms in the political, economic, social, cultural or any
other field of life.8

Based on a cursory reading of section 9 it is submitted that the aims,
objectives and parameters of the Constitution give rise to two seemingly
conflicting, diametrically opposed trajectories. On the one hand, the
Constitution unequivocally, in section 9(2), authorises race-based
classifications designed to ‘achieve the adequate protection and
advancement of persons or groups or categories of persons disadvantaged
by unfair discrimination’.9 On the other hand, one of the primary underlying
premises upon which the Constitution is based is the pursuit of equality and
the eradication of racism in order that we may live in a country that is united
in its diversity and in terms of which all citizens are recognised as being
worthy of equal respect without any distinction as to race or ethnic group.10

Upon closer analysis it is revealed that in fact these two trajectories are not
contradictory as the notion of equality espoused in our Constitution
includes laws and measures that have the purpose of improving the
circumstances of disadvantaged people. Kentridge (1996:14-2) argues that
the ‘South African equality clause is indicative of substantive equality in a
socially fair society’. The objective of the attainment of substantive equality
was confirmed in the case of President of the Republic of South Africa v
Hugo, when it was held that:

We need…to develop a concept of unfair discrimination which recognises
that although a society which affords each human being equal treatment
on the basis of equal worth and freedom is our goal, we cannot achieve
that goal by insisting upon identical treatment in all circumstances
before that goal is achieved. Each case, therefore, will require a careful
and thorough understanding of the impact of the discriminatory action
upon the particular people concerned to determine whether its overall
impact is one which furthers the constitutional goal of equality or not.
A classification which is unfair in one context may not necessarily be
unfair in a different context.11

One of the reasons why race classification is controversial in post-1994
South Africa is because of the aspiration towards achieving a non-racial,
equal society. However, precisely for purposes of redressing past imbalances,
government policy suggests that race classification is necessary to confer
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advantage on those categories of persons who suffered the most prejudice
during our pernicious past. In the circumstances, any challenge to race
classification would possibly face numerous obstacles, many of which are
more than likely insurmountable, given the present regime’s stance on
redressing the imbalances of the past by using race as a proxy for
disadvantage. It follows that any challenge to the necessity of a form of race
classification that has as its aim the redressing of past injustices is likely to
fail when it is considered in light of the objective of transformation of South
African society.12 Simultaneously, however, transformation can hardly be
seen to be realised if it causes injustice and intolerance.

Affirmative action
According to Devenish (1999:49), the Bill of Rights recognises certain
distinctions as legitimate under certain circumstances. He goes further to
assert that the right to equality does not require the ‘obliteration of every
conceivable distinction’ (Devenish 1999:50) which entails that legitimate
and legally essential distinctions can be made. Significantly, a rational
connection between differentiation and a legitimate governmental objective
is essential. It is assumed, however, that the constitutional state acts in a
rational manner. Ackermann J highlighted irrational and arbitrary
differentiation in the case of Prinsloo v Van der Linde, where he stated:

The state should not regulate in an arbitrary manner or manifest naked
preferences that serve no legitimate government purpose for that would
be inconsistent with the rule of law and the fundamental premises of the
constitutional state. The purpose of this aspect of equality is, therefore,
to ensure that the state is bound to function in a rational manner.13

One would assume that our present-day democracy functions in
consonance with principles of rationality and the rule of law in order to
achieve its objectives. However, a glaring omission from our statute books
is a single definition of what exactly constitutes the various respective race
groups of which our society is composed. A consequence of the omission
is that differentiation between groups takes place according to common
sense approaches and this can easily result in unfair discrimination.

With regard to the concept of affirmative action, it is designed in order
to promote the achievement of equality and as a result, measures may be
taken which are designed to protect or advance persons, or categories of
persons, disadvantaged by unfair discrimination (see in this regard Louw
2006 and Dupper 2004). The articulation of the intention of substantive
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equality in these terms locates this research within the context of the
systemic patterns of disadvantage to which certain race groups were
subjected during apartheid and the necessity to address – and redress – this
disadvantage by means of the enactment of constitutionally-mandated
legislation.

Bentley and Habib (2008:6) argue that:
It is worth noting that there have been two distinct approaches to the
problem of redress in South Africa, labeled here as the ‘nativist’ (also
referred to…as ‘ethnic’…) and ‘civic’ models. The former is concerned
with demographic representation and relies on a construct of national
identity that requires the state to ‘represent’ the population in
proportional terms. The latter regards the redress project as being
primarily about poverty alleviation and it concentrates on service
delivery and gives less emphasis to employment equity.

Affirmative action is justified by its potential consequences of achieving
greater race representivity, and perhaps by extension, advancing the state’s
developmental priorities. One of the essential purposes of affirmative action
is to redress inequalities of the past and therefore the practice is seen as
justifiable because of its likely outcomes since the intention is to achieve a
more equal society. Section 9(2) authorises the implementation of ‘legislative
and other measures designed to protect or advance persons, or categories
of persons, disadvantaged by unfair discrimination’. In confirmation of this,
the case of Minister of Finance v Van Heerden14 can be invoked. In this case,
Moseneke J held that remedial measures are not a derogation from, but a
substantive and composite part of, the equality protection. In fact, affirmative
action is not ‘reverse discrimination’ or ‘positive discrimination’ but is
integral to the reach of equality protection.15 The Van Heerden case goes
further by declaring that when a measure is challenged as a violation of the
right to equality, the state or the institution responsible for the measure can
defend it by showing that the measure: (1) targets persons or categories of
persons who have been disadvantaged by unfair discrimination; (2) is
designed to protect and advance such persons or categories of persons; and
(3) promotes the achievement of equality. In the circumstances, even if the
basis for the discrimination is on a listed ground, the affirmative action
measure will not be considered to be unfairly discriminatory.

Affirmative action has been appositely described in the case of Indra
Sawhney16 in the following terms:
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It is wrong and unwise to see affirmative action merely as a penance or
an atonement for the sins of past discrimination. It is not retributive justice
on wrong doers. It is corrective and remedial justice to compensate the
victims of prior injustice. It is not merely focused on reparation for past
inequities. It is a forward looking balancing act of reformative social
engineering; the architecture of a better future of harmonious relationship
amongst all classes of citizens; an equitable redistribution of community
resources with a view to the greatest happiness of the greatest number of
people.

Notwithstanding the positive features of affirmative action, valid concerns
have been expressed over the perpetuation of racial identities as an integral
conception of affirmative action measures. (Rycroft 2009:313-25). The
argument has been put forward that there is no need to use the racial
categories of the past in order to undertake affirmative action policies, as
other measures, such as class or income, could be used. Along these lines
Alexander argues that:

In the South African context, because of the demographic fact of a black
majority at this stage of the evolution of the population’s cultural
consciousness, the strategy would be equally effective and more
precisely targeted at the level of individual beneficiaries if class or
income groups were used as the main driving force of the programme.
The large area of overlap between ‘race’ and ‘class’ in South Africa
makes this approach possible. (Alexander 2009:309)

In order to demonstrate the consequences of the strict application of
affirmative action policies in South Africa, reference can be made to the case
of Motala v University of Natal17 where a South African person of Indian
descent with five distinctions in Grade 12 was refused admission to the
university’s medical school on the basis of a decision by the school to limit
the admission of Indians to only 40 places so that more African students
could have an opportunity to enter the school. It was held that African
students had been more disadvantaged by apartheid than Indian students
and therefore a measure that preferred African students over Indian students
was not unlawful. It is evident from, inter alia, the Motala case that an
aggrieved party would be prone towards alleging that the disparate treatment
amounts to unfair discrimination. However, the case of Harksen v Lane18 and
as enhanced by the case of Van Heerden v Minister of Finance19 has
established a very precise enquiry into whether or not law or conduct
actually amounts to unfair discrimination or whether it can be justified under
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the limitation clause. In the circumstances, unfair discrimination is determined
according to a systematic analysis, inter alia, of whether or not there exists
a legitimate governmental objective and whether the discrimination is based
on one of the 17 grounds listed in section 9(3) of the Constitution (and
confirmed in the Equality Act) or whether it is based on an analogous
ground.

The symbiosis between the rights to equality and dignity
The Constitution has been structured and interpreted in such a way that
recognition is given to the fact that all human rights are inter-dependent,
interconnected and interrelated. The relationship between the different
human rights is symbiotic; no right can survive without another. In this
regard, human dignity is the source of a person’s innate rights to freedom
and to physical integrity, from which a number of other rights flow. As such,
the rights of equality and dignity are closely related, as are other rights. The
value of dignity accordingly also provides that inasmuch as every person
possesses human dignity in equal measure, everyone must be treated as
equally worthy of respect (Currie and De Waal 2005:273). For this reason,
equality is inextricably linked to the right to human dignity. Moreover,
discrimination is proven where the differentiation is based on attributes
related to human dignity.20  This raises the question as to whether the
possible indignity of racial classification is outweighed by the government
objective of racial transformation.21

The onus is on the government to prove that the classification is indeed
necessary for a compelling governmental interest and there must be no less
onerous alternative available. The most pertinent example for present
purposes is the case of Brown v Board of Education22 which concerned
legislation which classified groups by race, hence giving rise to segregation.
The requirement of a justifiable distinction was expressed in the following
terms:

The principle of equality of treatment is violated if the distinction has
no objective or reasonable justification. The existence of such a
justification must be assessed in relation to the aim and effects of the
measure under consideration, regard being had to the principles which
normally prevail in democratic societies.

Subjecting a person to a rigid system of racial classification in the absence
of any rational reason may constitute an unjustifiable impairment of human
dignity. In this regard, human dignity may be impaired if a person is subjected
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to treatment which is degrading or humiliating or to conduct which treats a
person as subhuman (Davis et al 1997:73). According to Sachs, J, the right
to dignity necessarily entails that everyone has the same moral worth.23

Dignity is a very personal right and is associated with one’s identity. To
assess an infringement of dignity, one of the determining factors is the
[negative] impact of the action on the affected person. Dignity is seen to be
impaired if a person is discriminated against for a reason over which they
have limited (or no) control and which cannot easily be changed, such as
nationality. This point raises interesting questions around the relationship
between indignity and racial classification. Although literature exists on the
practices of racial reclassification during apartheid, how easy is it for a
person’s racial classification to change (although it is a social construct),
and what implications does this have for whether racial classification can be
seen as indignant or not?

While it can invariably be stated that discrimination on the basis of race
has the potential to impair one’s dignity, classification on the basis of race
might, or might not be seen as impairing dignity. Haysom argues that:

Dignity implies the right to be protected from conditions or treatment
which offends the subject’s sense of his or her worth in society. In
particular, treatment which is abusive, degrading or demeaning is a
violation. [...] such conduct treats the subject as non-human or less than
human or as an object. (Haysom 2002:131)

On an individual level people might experience it as an indignity to be
racially classified because it is experienced as degrading or demeaning.
Furthermore, because of the often static nature in which people view racial
identities, as well as the associations that often accompany racial
classifications and stereotypes, it is possible for individuals to feel objectified
and that their sense of self-worth has been diminished. However, Haysom
raises the point that

There is some merit in an approach to claims of violation of constitutional
dignity which would require both actual impairment of self-worth, as
well as an objective assessment of whether a person of ordinary
sensibilities would have also regarded the conduct as offensive. (2002:138)

Whether one of the legacies of the apartheid system has been that racial
classification has been so normalised as to not be deemed offensive or
impairing dignity, while racial discrimination causes such offence, is a
question that requires further exploration.
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Perhaps one way in which the government is mediating the tension
between the objectives of racial transformation and the possible indignity
of the concomitant racial classification is to allow for self-identification in
the classification process. However, this does not mean that race
classification will not be experienced as an infringement on dignity, for
example by those rejecting the category of race. Furthermore, is the notion
of race, as a carry-over of apartheid not in itself an indignity?

Other post-1994 race-based legislation
All post-1994 legislation that depends on the acceptance of race categories
must be viewed against the provisions of the Constitution as described
above. Within this context race is referred to in three senses. These types
of references are sometimes found in the same legislation and refer to: the
prohibiting of racial discrimination; the allowance/facilitation of (fair) racial
discrimination; and race as data that has to be collected for an explicit or
implicit purpose.

• Legislation prohibiting discrimination
Section 9(4) of the Constitution expressly indicts the legislature to enact
appropriate legislation so as to give meaningful effect to the prohibition
against unfair discrimination. This legislation is directed towards
discrimination practiced by individuals or institutions, rather than
discrimination perpetrated by the State in terms of law.

Legislation or clauses in legislation prohibiting racial discrimination
include the Films and Publications Act, 65 of 1996, that prohibits material
based on racial prejudice; and the Higher Education Act, 101 of 1997, which
prohibits discrimination based on race (while also requiring  evidence of
non-discrimination based on race).

Possibly the most prominent example of legislation that prohibits racial
discrimination is the Equality Act. This legislation gives greater content to
the constitutional prohibition against unfair discrimination. The object and
purpose of the Act is to give effect to section 9, as read with item 23(1) of
Schedule 6 of the Constitution so as to prevent and prohibit unfair
discrimination and harassment; to promote equality and eliminate unfair
discrimination; and to prevent and prohibit hate speech. Furthermore, this
is consonant with South Africa’s international obligations under binding
treaties and customary international law in the field of human rights which
promote equality and prohibit unfair discrimination.
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Section 1(viii) of the Act defines discrimination (in other words, to the
extent that any other legislation, such as the Employment Equity Act does
not apply) as:

any act or omission, including a policy, law, rule, practice, condition or
situation which directly or indirectly –
(a) imposes burdens, obligations or disadvantages on; or
(b) withholds benefits, opportunities or disadvantages from any person
on one or more of the prohibited grounds.

The Equality Act prohibits both state sanctioned as well as privatised
discrimination and lists examples of unfair discrimination. The grounds upon
which discrimination is prohibited are the same as is contained in the
Constitution. The central theme of the Act is to eradicate social and
economic inequalities by: (1) prohibiting unfair discrimination; (2) providing
remedies for the victims of unfair discrimination; and (3) by promoting the
achievement of substantive equality (Currie and De Waal 2005:267). The
Equality Act may be described as unique in that it enumerates sectors
previously thought to have escaped the equality clause, such as the
insurance sector, private health sector, clubs, etc.

The burden of proof in the Equality Act requires that prima facie
discrimination must be alleged and in consonance with that, there must be
a well-established link between that discrimination and one of the prohibited
grounds of discrimination. The respondent then has to prove that the
discrimination is fair. The advantage is thus placed squarely in the hands of
the complainant.

Pursuant to the objective of preventing unfair discrimination, section 14
stipulates that there are certain instances in which discrimination is not
deemed to be unfair. Affirmative action is the first ‘exception’ to the rule. The
affirmative action provision is, however, qualified by the requirement that
certain factors have to be considered in establishing whether or not
discrimination is fair. These factors are a hybrid of the test set out in order
to determine whether a limitation of a right is justifiable as well as the test
set out in Harksen v Lane in order to undertake a fairness analysis. Section
14 provides the following:
1) It is not unfair discrimination to take measures designed to protect or

advance persons or categories of persons disadvantaged by unfair
discrimination or the members of such groups or categories of persons.

2) In determining whether the respondent has proved that the discrimination
is fair, the following must be taken into account:
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(a) the context;
(b) the following specific factors:

(i) whether the discrimination impairs or is likely to impair human
dignity;
(ii) the impact or likely impact of the discrimination on the
complainant;
(iii) the position of the complainant in society and whether he or
she suffers from patterns of disadvantage or belongs to a group that
suffers from such patterns of disadvantage;
(iv) the nature and extent of the discrimination;
(v) whether the discrimination is systemic in nature;
(vi) whether the discrimination has a legitimate purpose;
(vii) whether and to what extent the discrimination achieves its
purpose;
(viii) whether there are less restrictive and less disadvantageous
means to achieve the purpose;
(ix) whether and to what extent the respondent has taken such
steps as being reasonable in the circumstances to:

(aa)   address the disadvantage which arises from or is related to
one or more the prohibited grounds;
(bb)  accommodate diversity.

(c) Whether the discrimination reasonably and justifiably differentiates
between persons according to objectively determinable criteria, intrinsic
to the activity concerned.

The emphasis is on dismantling structures of discrimination based, inter
alia, on apartheid-era race classification. It is therefore ironic that certain
provisions of the Constitution and other legislation have been enacted
which rely on race classification for their success which appear to be
reinforcing the structures of discrimination, but with the ultimate purpose
of achieving substantive equality.

• Legislation allowing/ facilitating [fair] discrimination on the basis of
race
Race is also referred to in legislation that explicitly allows for positive
discrimination/ affirmative action/ black economic empowerment to take
place. The most prominent examples here include the Public Services Act,
103 of 1994, the Skills Development Act, 97 of 1998, the Skills Development
Levies Act, 9 of 1999, Employment Equity Act (EEA), 55 of 1998, and the
Broad-Based Black Economic Empowerment Act, 53 of 2003, although other
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industry based legislation makes black empowerment objectives one of the
criteria for obtaining licenses, rights and so forth, for example the 1998
Marine Living Resources Act and the 2002 Mineral and Petroleum Resources
Development Act.

As far as the issue of classification is concerned, an important question
to ask is whether definitions of the different racial groups or a list of
categories is provided in the post-1994 race-based legislation; and how
these are similar and different to the definitions and categories used in
apartheid legislation. In general the legislation does not seem to offer lists
of categories or detailed definitions, and what is meant by race, or what racial
categories are referred to, is not unpacked. However, the most recent
example of definitions (however vague) being provided is the Broad Based
Black Economic Empowerment Act, (BBBEEA) Act, 53 of 2003 whose
intended beneficiaries are ‘black people’ which includes ‘Africans, Coloureds,
Indians’ (and more recently, persons of Chinese origin who were discriminated
against during apartheid). Similarly, the Employment Equity Act gives as its
aims ‘implementing affirmative action measures to redress the disadvantages
in employment experienced by designated groups…’ [emphasis added]
(2)(b); while designated groups are in turn defined as ‘black people, women
and people with disabilities’ [emphasis added] (chapter 1, section 1); and
black people are said to be: ‘a generic term which means Africans, Coloureds
and Indians’ (chapter 1, section 1). In order to achieve its aims, the EEA
obliges employers to ensure that ‘reasonable accommodation’ is made.
Reasonable accommodation is defined as ‘any modification or adjustment
to a job or to the working environment that will enable a person from a
designated group to have access to or participate or advance in employment’.
This notion is similar in nature to the understanding ascribed to it in the
context of the Equality Act, discussed hereinabove.

It is worth noting that the terminology referring to the intended
beneficiaries of these legislative measures have also been inconsistent. For
example, where the EEA and the BBBEEA refer to ‘designated groups’, the
Competition Act, 89 of 1998 and the Preferential Procurement Policy
Framework Act, 5 of 2000, refers to those who are ‘historically
disadvantaged’.  However, with the BBBEEA currently being one of the
most prominent policy frameworks, it is expected that new legislation will be
in line with the definitions that this Act provides in its references to
‘designated groups’ and the description it provides of what is meant by
‘black people’.
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The anomaly created by the vagueness of the definitions was most
recently illustrated in the case of the Chinese Association of South Africa
(CASA) and 2 Others v The Minister of Labour and 2 Others heard on June
18, 2008 in the Pretoria High Court. CASA launched the action against the
government in response to the uncertainty about whether the Chinese
should be included as part of the ‘Coloured’ category in the definition of
‘black people’ in the EEA and BBBEEA. As early as May 2000, five months
after the EEA entered into force, CASA engaged with the Minister of Home
Affairs requesting clarity on the classification of Chinese South Africans.
On May 11, 2004, the Chairperson of the Labour Portfolio Committee
addressed a letter to the Director-General of the Department of Labour
stating that ‘an amendment should be drafted into the EEA that would ensure
the recognition of the Chinese of South Africa as being historically
disadvantaged or the Department should issue a directive on how this matter
should be dealt with’ (Edward Nathan Sonnenbergs Inc 2008). Neither the
desired recognition, nor the directive, was forthcoming. In terms of section
38 of the Constitution and after attempting to exhaust all other available
remedies first, CASA launched an application in the Pretoria High Court on
December 20, 2007. Initially, that is, on January 10, 2008, the Respondents
(the Ministers of Labour, Trade and Industry, and Justice and Constitutional
Development) opposed the application. Eleven days later, the Ministry of
Justice indicated that it no longer opposed the application. Thereafter, on
April 7, 2008, the Respondents consented to the order which CASA had
requested, being a declaration that Chinese South Africans who had acquired
South African citizenship prior to April 27, 1994 should fall within the ambit
of the definition of ‘black people’ in the EEA and BBBEEA (refer to Erasmus
and Stone 2008 for a more detailed discussion of this case).

The confusion about the Chinese resulted in part from the ambiguity of
the legislation since the current legislation simply states ‘Africans, Coloureds
and Indians’ rather than Africans, Coloureds and Indians, as classified
during apartheid. It was therefore unclear whether the legislation was
intended to include those who were classified as such during apartheid, or
those who were currently regarded as having been previously disadvantaged.
The outcome of the CASA case suggests that it is the apartheid categories
(and definitions?) that are used as indicators of previous disadvantage.

• Race as data to be collected
Finally, race is referred to in post-1994 legislation in the sense of data that
has to be collected, such as Proclamation No 103 of 1994 to the Public Service
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Act that requires information on the remuneration of employees, promotion,
recruitment, and so forth to be delimited by race; and the Independent
Broadcasting Authority Act, 153 of 1998, (GN 152 of 2006), that also requires
employee information to be delineated by race.

But not all legislation is as explicit about the necessity to collect race-
based data, leaving the legislation open to interpretation and resulting in a
host of bureaucratic classificatory practices. An illustration of this is the
South African census.

Statistics SA operates under the Statistics Act, 6 of 1999.  The purpose
of official statistics, as set out by section 3 of the Act is the following:
3(1) The purpose of official statistics is to assist organs of state, businesses,

other organisations or the public in –
(a) planning;
(b) decision-making or other actions;
(c) monitoring or assessment of policies, decision-making or other
actions.

(2) Official statistics must protect the confidentiality of the identity of, and
the information provided by, respondents and be –
(a) relevant, accurate, reliable and timeous;
(b) objective and comprehensive;
(c) compiled, reported and documented in a scientific and transparent
manner;
(d) disseminated impartially;
(e) accessible;
(f) in accordance with appropriate national and international standards
and classifications; and
(g) sensitive to distribution by gender, disability, region and similar
socio-economic features.

Although the Act does not directly state that racial classification is
necessary, or that data should be collected or disaggregated on the basis of
race, the argument put forward is probably that it is necessary to assist the
state in planning, decision-making and monitoring, as set out in section 3(1)
above. Race-based data collected for these purposes would fall within the
ambit of the Constitution. Furthermore, section 3(2)(g) states that the
statistics must be sensitive to distribution by certain ‘socio-economic
features’, that would certainly include ‘sensitivity to race’.
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POPULATION GROUP 
 
How would (the person) describe himself/herself in terms of 
population group?  
Write code in the box. 
1 Black 
2 Coloured 
3 Indian or Asian 
4 White 

 

A follow-up question that can be asked is whether race-based statistics,
or using race as a category (variable) in the census meets the criteria set out
in section 3(2) – ie is it relevant, accurate, reliable and objective?

Against the backdrop of national legislation that does not explain what
it means by race and racial categories, Stats SA seems to be an exception.
In a Stats SA document (2007:13) it is indicated that the term ‘race’ has been
‘deprecated’ (is no longer used) and a definition of the term ‘population
group’ is given instead.  A population group is defined as follows:

A group with common characteristics (in terms of descent and history),
particularly in relation to how they were (or would have been) classified
before the 1994 elections. The following categories are provided in the
census: Black African, coloured, Indian or Asian, white, other.

In establishing these concepts and definitions Stats SA, according to
section 3(2)(f) of the Statistics Act, complies with appropriate national and
international classifications such as International Standard ISO/IEC 11179-
4 Information technology – Metadata registries (MDR) Part 4: Formulation
of data definitions. These criteria for definitions are interesting and
particularly relevant for assessing the definition of a population group that
Stats SA uses as it states, for example, that definitions can’t be ambiguous
and that it’s necessary to say what a concept is, not just what it is not.

Another way in which Stats SA follows international standards is by
asking respondents to classify themselves.24

Example of a 2007 self-classification community survey

Although it might only lead to minor discrepancies or inconsistencies, it
is worth noting that the above question suggests that people would classify
themselves based on how they perceive their racial identities at the time
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when they fill in the questionnaire; and although apartheid classifications
will play a role in this self-identification, the Stats SA definition of a
population group cited previously refers specifically to how people would
have been classified before 1994.25 As this is not communicated in the
instructions on how to complete this question, the possibility exists that
there might be instances of discrepancy between what Stats SA wants to
measure and the question that is asked, for example if someone who was
classified as Coloured during apartheid now consider themselves to be
Black, and self-identify as Black. No provision is therefore made for a change
in racial identity.

Finally, the community questionnaire goes on to explain what this
information will be used for: ‘This will assist in the future planning, funding
and implementation of various programmes within your community and
municipality’, which confirms that the collection of race-based information
is justified on the basis that it facilitates planning and monitoring.

Implications and conclusion
As was illustrated in our discussion of post-1994 race-based legislation,
there is an absence in the legislation of detailed definitions of the various
race groups.26 This has implications on at least two levels - how we interpret
race and determine who belongs to which racial category (as illustrated by
the CASA case); and where decisions on racial membership are made if these
are not contained in the legislation. We have also illustrated how racial
membership, if not defined too closely, can be determined through self-
identification. But the vagueness in the definitions of the racial groups and
the aims that racial classification are supposed to serve can also open up the
space for bureaucratic systems of classification that are a result of human
interpretation rather than legislative intent. It might also be important to note
that the vagueness of racial definitions in South African legislation is not
entirely new, in spite of all of the apartheid definitions. For example, in 1967
the Supreme Court ruled that the definitions of the coloured subgroups were
‘void for vagueness’.27

Our research has suggested that legislators in democratic South Africa
have avoided the pitfalls of defining race, even though several laws and
policy directives depend on race classification. What this means is that the
legislation continues with a reliance on the common sense of the existence
of apartheid racial groups, with the buck of classification and implementation
being passed to lower level bureaucrats. This merely perpetuates the notion



139

Race thinking and the law in post-1994 South Africa

of race established under apartheid (Maré 2001:84). Simultaneously, it
causes tremendous complexities, with Indians and coloureds alleging that
they are caught in the conundrum of not being black enough to qualify for
employment equity positions.28

During apartheid one of the consequences of the vagueness of the
definitions was continuous litigation in special tribunals and courts. Litigation
might again be a consequence in post-1994 South Africa, as illustrated in the
CASA case, although it is expected that future confusion and consequent
litigation will be prevented by the clarity provided by the CASA outcome.
This illustrates that another sphere exists where decisions on racial
categorisation are made if these are not specified in the legislation, ie the
courts. If courts do not have any sufficiently detailed legislation to guide
them the consequence may be the anomalous situation whereby judges
would have to rely on precedent, which might mean looking up relevant
judicial decisions during the apartheid era in order to decide a person’s race.

This paper has presented some of the foundations on which the post-1994
legislative approach seems to rest. This includes the relationship between
equality and racial representivity; that race classification is not necessarily
legally the basis of a loss of dignity (whether self-classified or not); that the
legislation does not provide for the changing nature of race and racial
identity; and that the legislation draws heavily on common sense and
assumed shared understandings of race. Even so, and despite the lack of
definitions provided, the post-1994 legislation continues to contribute to
the existence and perpetuation of the concept of race by creating the
impression that these categories are natural and valid.

 From a legal perspective it is commonplace that our society is predicated
on an understanding and application of fundamental legal concepts which
entails that in order for the law to be consistently and clearly applied, it must
be unambiguous and complete and apply on the basis of generality (in other
words, all cases should be treated alike) and be applied impartially. However,
in the context of identity in South Africa, laws that require the existence and
use of racial categories further reifies race as a necessary category and a real
and valid marker of human difference resulting in this social construction
being viewed as the natural order of things.

Notes
1. The basis of this paper is a research report commissioned in June 2007 by the

Centre for Critical Research on Race and Identity (ccrri), with the input of
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members of the Faculty of Law of the University of KwaZulu-Natal. The
authors would like to express their gratitude to the various people who provided
insightful comments on earlier drafts of the report. In particular, we would like
to thank professors Gerhard Maré, Karthy Govender and Max du Plessis. The
ccrri gratefully acknowledges the financial support of the Maurice Webb Trust
for making this research possible.

2. As authors we are aware that race is a complex idea that has been differently
conceptualised and applied over time and place. Throughout the paper we refer
to race as a social construct, but with real social and material consequences.
However, we will also aim to point out where the material considered for this
paper refer to race in a different sense, or where what is meant by race is not made
explicit.

3. For a detailed discussion of this Act see Erasmus 2007.
4. Substantive equality necessitates treatment that is appropriate for the specific

needs of the individual or group even if such treatment may seem more favourable
to treatment afforded to another individual or group.

5. It is interesting to note that no specific date has as yet been mentioned in the
South African context with regard to the date upon which affirmative action
measures shall cease.

6. Non-discrimination is the natural corollary of equality because any irrational or
arbitrary differentiation [discrimination] between persons is unjustifiable.

7. Ashoka Kumar Thakur v Union of India and Others 2008 (5) SCALE, April 14-
20, at paragraph L, page 4.

8. This is otherwise known as the affirmative action provision. What is of
significance is that affirmative action is often seen as an exception to equality;
however, in South Africa, it is the amplification of equality.

9. See, eg the UN Convention on the Elimination of All Forms of Racial
Discrimination, the UNESCO Convention against Discrimination in Education,
and the ILO Convention on Discrimination in Employment and Occupation (No
111).

10. What this provision fails to take into account, however, is the personal
circumstances of individuals within the groups or categories of persons, as an
entire groups may have been unfairly discriminated against in the past, but a
single individual from within that wider group may not have been, yet he or she
is eligible for benefits in terms of the programme entirely on the basis of group
affiliation.

11. MEC for Education: KwaZulu-Natal and Others v Navaneethum Pillay and
Others 2008 (1) SA 474 (CC) para 185.

12. President of the Republic of South Africa v Hugo 1997 (4) SA 1 (CC) para 41.
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13. However, using race as a proxy for disadvantage is only one way in which
inequality and disadvantage could be measured.

14. Prinsloo v Van der Linde and Another 1997 (3) SA 1012 (CC) para 25.
15. Minister of Finance v Van Heerden 2004 (6) SA 121 (CC).
16. See further, National Coalition for Gay and Lesbian Equality and Another v

Minister of Justice and Another 1999 (1) SA 6 (CC) at para 26.
17. Indra Sawhney v Union of India 1992 Supp. (3) SCC 217 at para 315.
18. Motala v University of Natal 1995 (3) BCLR 374 (D).
19. Harksen v Lane 1998 (1) SA 300 (CC).
20. Van Heerden v Minister of Finance 2004 (6) SA 121 (CC).
21. See in this regard Larbi-Odam v MEC for Education 1998 (1) SA 745 (CC) and

Union of Refugee Women and Others v The Director: Private Security Industry
Regulatory Authority CCT 39/06.

22. This of course relates to the question of how many South Africans do regard it
as an infringement on their dignity to be racially classified. If race is perceived
in common sense terms, and internalized as part of people’s identities, is it racial
classification per se that is experienced as impairing on dignity, or the way in
which this is done? Furthermore, this could be considered as a catch 22 situation
in that racial transformation (irrespective of the manner in which it is defined)
is only possible if races (albeit socially constructed ones) are seen to exist.

23. 347 US 483 (1954).
24. Pretoria City Council v Walker 1998 (2) SA 363 (CC).
25. Lefko-Everett (in this volume) discusses in more detail the use of self-classification

by race, amongst other things, as part of how people see their own identities.
26. It is also important to note that an ever-growing number of people would not

have been classified under apartheid – however, see Christopher 2009:107, for
the Stats SA ‘solution’ here.

27. It seems as if there are ‘degrees of absence’ in the definitions in the legislation.
On the one hand there is a total absence of definitions, for example in cases where
the terms ‘race’ or ‘previously disadvantaged persons’ are used on their own.
On the other hand, there are instances, such as EEA and BBBEE where some
definitions are provided, but where these are still vague.

28. SALR (South African Law Reports) (1967)  Arnold v Race Classification Appeal
Board and Another. Cape Town: Juta.

29. This sentiment was quoted by Archbishop Desmond Tutu in the Dullah Omar
Memorial Lecture delivered on 27 March 2008, Community Law Centre,
University of the Western Cape.
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