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Abstract
Situated at the interface of a sociology of race and a jurisprudence of transformative
social justice, I explore the implications of South Africa’s legacy of racialised
citizenship for constructing substantive citizenship in post-1994 South African
everyday life. To this end, I focus on Justice Sachs’ dissenting judgment handed
down by the Constitutional Court in The City Council of Pretoria v Walker 1998(3)
SA 363(CC). I argue that Justice Sachs’ reasoning illustrates first, the continued yet
changing intersection of race, civic marginalisation and civic obligation in a process
of constructing substantive citizenship for both black and white citizens; and
second, that historically situated differential treatment can build full citizenship for
all. Furthermore, I argue that his judgment is framed by a critical-race-standpoint:
a politics and praxis that draw on critical race theory. This standpoint renders fragile
the coherence that ideas of race continue to offer popular, scholarly and judicial
interpretations of South African everyday life. It distinguishes Sachs’ conception
of differential treatment from two dominant conceptions of this idea in South Africa:
difference-blindness and race-attachment. Sachs’ conception revitalises non-racialism.
His reasoning illustrates that citizenship is a dynamic construct. I conclude that this
reasoning is exemplary of jurisprudence that facilitates a formation of citizenship
that contests social inequality rather than one which simply regulates social
difference. Such jurisprudence helps create a political universe in which racialised
citizenship(s) can be reformulated for South Africa’s transition. A critical-race-
standpoint offers a frame for such reformulation.

The settler’s town is a strongly-built town, all made of stone and steel.
It is a brightly-lit town; the streets are covered with asphalt, and the
garbage-cans swallow all the leavings, unseen, unknown, and hardly
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thought about…The settler’s town is a well-fed town…; its belly is
always full of good things. [It]… is a town of white people…

The…native town…is a place of ill fame…[people are] born there, it
matters little where or how; they die there, it matters not where, nor
how…It is a world without spaciousness;…a hungry town, starved of
bread, of meat, of shoes, of coal, of light. The native town is…a town
on its knees, a town wallowing in the mire. (Fanon 1990: 30)

…in many cases formal citizenship is neither a necessary nor a sufficient
condition for substantive citizenship… (Holston 1998: 51)

To pay one’s water bill constitutes a performance of citizenship. Contestations
over, inter alia, this everyday practice call for a reformulation of citizenship
in South Africa’s transition. Colonialism and apartheid have left South
African society with histories of legislated racialised citizenship(s) and
ethnicised subjects premised on a politics of indigeneity (Mamdani 1996,
2001). Everyday practices of citizenship – imbibed by citizens and at times
legislated by the new democratic state – have not entirely shaken these
histories. I illustrate that citizens, in the simple act of paying for water,
continue to invest in ‘race’.2 Furthermore, South Africa’s democratic
government continues to institutionalise apartheid race categories, albeit as
a means of managing racial redress rather than entrenching white domination.
Redress policies, for the purposes of implementing and monitoring equity,
require citizens to classify themselves according to these categories on all
official documentation. Citizens’ continued investments in race should be
seen in both these historical and contemporary contexts.

We learn from Nobles’ comparative study of the history of racial and
colour categories in North American and Brazilian censuses that ‘far from
merely counting race, … census[es]... help…create race…and sustain racial
discourse…[by] register[ing] the evident existence of race’ (2000: 1740-1).
She concludes: ‘racial categories in censuses do not merely capture
demographic realities, but rather reflect and help to create political realities
and ways of thinking and seeing’ (2000: 1745). The same applies to official
documents, other than censuses, that require classification by race.
Furthermore, Mamdani, in his work on the Rwandan genocide, argues that
the failure to transcend racialised and ethnicised political identities generated
by the politics of indigeneity embedded in modern colonial law ‘is at the heart
of the crisis of citizenship in postcolonial Africa’ (2001: 14). South Africa is
no exception.
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Its democratic transition continues to raise important questions about
the form of citizenship versus its substantive content, and about the
apparent paradox of using differential treatment as a means to construct
substantive citizenship. As early as 1992, in preparation for shaping South
Africa’s new Constitution, the Women’s National Coalition was launched.
This feminist initiative, among others, and related scholarship, worked
toward expanding the idea of citizenship beyond its liberal conception of
individual rights in relation to the nation-state, and the idea of equality to
include women’s differentiated and specific needs (Hassim 2005: 67). This
is evident from the emerging body of work on gender and citizenship in post-
1994 SA specifically, and sub-Saharan Africa more generally (Gouws 1999,
2005, Agenda 40,  Agenda 47, see Nyamu-Musembi 2007, for a review of
literature on the topic in sub-Saharan Africa). While this scholarship does
not ignore race, its primary focus is gender. Furthermore, this and other
scholarship focuses on the implications for democratic citizenship of the
continued ‘traditionalisation’ (if not ethnicisation) of some core aspects,
such as land allocation, of rural communities’ lives. This scholarship shows
that the legal incorporation of traditional authorities into rural local
governance structures involved in land administration and allocation, and
their recognition in the Constitution, have the potential to qualify rural
residents’ citizenship by making them partial subjects, rendering rural
women particularly vulnerable3 (see the scholarship on gender and citizenship,
Ntsebeza 2004). In contrast, while much has been written on race and redress
in post-1994 SA, this work is not often framed in terms of its meaning for
debates on race and citizenship in post-1994 SA (see Habib and Bentley
2008). This is an astonishing lacuna given that race was for so long central
to the organisation of citizenship in SA.

A critical-race-standpoint
Against this backdrop, I problematise the relationship between South
Africa’s colonial and apartheid legacy, and post-1994 performances of
racialised citizenship in urban SA. To this end, I examine Constitutional
Court Judge Sachs’ dissenting comments on the case City Council of
Pretoria v Walker 1998(3) SA 363(CC) (referred to below as City Council of
Pretoria v Walker). I argue that his comments are framed by a critical-race-
standpoint:4 a politics and praxis that draw on critical race theory (see
Erasmus 2010a and b). This standpoint renders fragile the coherence that
ideas of race continue to offer popular, scholarly and judicial interpretations
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of South African everyday life. It shatters the lens of race so that what lives
behind race can be revealed with a view to disrupting underlying structures
of privilege rather than simply tinkering with or compensating for their
outcomes. Some of its core tenets (in no particular order) are: first, to
conceptualise race as a social construct is to allow knowledge and political
practice toward its demise. Second, methodo-logically, this requires a shift
away from using race as an analytical category towards analysing the
changing, often hidden, use of race. Third, in practice this entails resistance
to both the effects of race and to its use as an administrative category.
Fourth, politically this calls for a formulation of civic as opposed to racial
belonging. Fifth, this implies formulating relational (as opposed to
individuated) democratic citizenship across common sense conflations of
race and community in SA. Such citizenship builds ‘constituencies of
conscience’ (Said 2005: 426) that cultivate mindfulness of history’s influence
in the present and of the urgency for social justice in SA. It builds
constituencies of agents that stretch the meaning of citizenship with a view
to enabling a human life for all residents in the South African polity. Sixth,
a critical-race-standpoint calls for a provisional vision of the future, rather
than an already scripted one, leaving open possibilities for further innovations
on citizenship in the face of re-inventions of race as it articulates with class,
gender, nation and other axes of difference (Erasmus 2010a and b).

In sum, a critical-race-standpoint differentiates between the analytical
conception of race as a social construct, race as an apartheid administrative
category, and the effects of both such constructs and categories. It holds
that we need the theory of race as socially constructed in order to name
racialised inequalities that continue to live behind race categories which
differentiated citizenship during apartheid; to understand what lives behind
racialised identifications and challenge these where necessary; and to
eventually undermine the idea of race. It further holds that once we devise
new indicators for the inequalities that live behind apartheid’s categories,
we might no longer need to use race as an administrative category. A critical-
race-standpoint encourages collective association across race in the process
of building civic belonging. It does not advocate policing voluntary racialised
identifications which do not amount to perpetuating inequality. It is against
the imposition of such identifications (Erasmus 2010b). Situated at the
interface of a sociology of race and a jurisprudence of transformative social
justice, I use this standpoint to suggest a reformulation of South Africa’s
historically racialised citizenship. I focus on the case City Council of Pretoria
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v Walker, which reveals the Constitutional Court as a site for contestations
about formal and substantive citizenship, and for the reformulation of
citizenship.

The case in brief
In December 1994 the Pretoria City Council was reconfigured when a number
of racialised municipalities of the apartheid regime merged. In August 1997,
Mr Walker, considered ‘white’ in SA, complained in court that the Council
unfairly discriminated against him on the grounds of race. The Council had
sued Mr Walker, among other residents of Constantia Park, for arrears in
respect of municipal services rendered to them.  His complaint emerged from
the Council’s differential billing for water and electricity. Mr Walker and
other residents of Constantia Park, a suburb historically considered part of
‘white South Africa’ and which remains almost exclusively white today, were
billed on the basis of a consumption-based tariff measured by meters
installed on individual properties. Residents of Mamelodi and Atteridgeville
– established as black townships in 1953 and 1939 respectively and which
remain almost exclusively black today – were, due to the absence of meters,
billed on the basis of a flat rate per household.

Differential billing was part of the Council’s programme to redress severe
disparities in municipal services rooted in apartheid’s racialisation of
citizenship, space and services. Redress involved both upgrading services
and installing meters to record consumption with a view to integrating
township residents as civic peers. These residents, some of whom had
meters installed, were temporarily charged a flat rate until all meters had been
installed. Some Constantia Park residents, all of whom have always had
meters, refused to pay the metered rate, paying only the equivalent of the
flat rate. This case emerged from the Council’s attempt to recover arrears
from these residents.

The complaint, the rulings, the disagreement
Mr Walker complained that: a) because the flat rate was lower, residents of
Constantia Park were subsidising those in townships; b) the Council failed
to apply uniform rates after meters had been installed on some properties in
township areas; c) only Constantia Park residents were sued for recovery of
arrears while defaulters in townships were not; and d) this constituted unfair
discrimination on the basis of race.

The magistrate held that a) differential treatment amounted to
discrimination by geography, not race; b) this discrimination was not unfair
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and c) Mr Walker had to pay the arrears. He appealed to the High Court which
held the opposite: the Council had infringed his right to equality by unfairly
discriminating against him. The Council appealed and the case came before
the Constitutional Court. Judge Langa, writing the judgement of the majority,
held that a) differential treatment amounted to indirect discrimination by race
and, b) the court needed to determine whether discrimination was unfair or
not, based on its impact on Mr Walker. With reference to Constantia Park
subsidisation of township residents and the Council’s failure to apply
metered rates uniformly, the Court held that discrimination was not unfair.
With reference to the selective debt recovery the majority held that this
practice constituted unfair discrimination as it affected Mr Walker ‘in a
manner comparably serious to an invasion of his dignity’ (City Council of
Pretoria v Walker, Explanatory note).

Justice Sachs agreed with the overall ruling. He disagreed that the
Council’s selective debt recovery, which involved concessions to service-
users in black residential areas, constituted unfair discrimination against
residents in the historically white suburb. His reasoning: the measure which
Mr Walker attacked did not in any way deprive him of anything (City Council
of Pretoria v Walker, para 110), nor did it undermine his dignity or sense of
self-worth (para 113). In Fraser’s (1995, 2003) terms, it did not constitute
recognition injustice: injustices rooted in social patterns which render
particular individuals or collectives invisible and subject to domination,
disrespect and deprivation. The logic behind his reasoning: given the
historical circumstances, it was legally incongruous to regard Mr Walker as
a victim of unfair discrimination because a) his enjoyment of residence in a
neighbourhood which acquired its unearned current affluence through
state-enforced advantage during apartheid was in no way jeopardised; b)
the group with which he self-identified – ‘white’ as a racial group – continued
to benefit from regular municipal services; c) he was not required to do any
more than pay for services he had always received; d) he was not singled out
either because of his race or his affluence; e) although treated differently,
he was not unfairly discriminated against (City Council of Pretoria v Walker,
para 103); f) the case was not one of discrimination at all, direct or indirect
(para 105).

Constructing substantive citizenship in racialised social life
Instead, argued Judge Sachs, the case was about the rights and responsibilities
of citizenship (City Council of Pretoria v Walker, para 133). Residents of
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Atteridgeville and Mamelodi had, during apartheid, ‘used non-payment for
services as a weapon to secure full citizenship rights for themselves both at
the national and local level’ (para 133); a weapon to secure recognition of
their humanity. The commencement of democratic transition in 1994 ‘might
have ushered in for them a period of palpable enjoyment of citizenship rights
at the national level’ (para 133). But, at the level of everyday life, at the local
level, their substantive inclusion, as citizens ‘had still to be constructed’
(para 133). The meaningful transformation of Pretoria could not be done
without effectively deconstructing the racialised difference (which is heavily
inflected by class) that continued to fragment the city (para 133) into
brightly-lit, well-watered, full-bellied towns of white people, on the one
hand, and towns of black people starved of much more than light and water,
on the other. For this to be achieved, the social reality of ‘grossly inferior
services … lack of infrastructure and the sense of historically-grounded
distance from and hostility towards City Hall’ (para 133) had to be
acknowledged.

In the context of South Africa’s democratic transition, the Council, over
a relatively short period, attempted to ‘incorporate progressively the
inhabitants of [these] two marginalised, under-serviced and largely
impoverished communities into a unified structure of local government’
(City Council of Pretoria v Walker, para 126). In other words, it attempted to
incorporate these residents into substantive citizenship by first providing
services previously denied, and second, instituting a gradual process of
payment. Sachs argued: ‘The objective was to transform a culture of non-
payment deeply rooted in a history of painful struggle for political rights and
equal treatment, into one of payment in the new circumstances of democratic
entitlement and responsibility. In short, it was to overcome rather than to
perpetuate inequality’ (para 126).

In so doing, given the illegitimate racial rule of law under apartheid, the
Council faced the daunting task of ‘establish[ing] the rule of law in a
meaningful sense for the first time’ (City Council of Pretoria v Walker, para
134) for all residents of Pretoria. In its attempt to ‘achieve acceptance by all
inhabitants of the city of the entitlements and responsibilities that went with
municipal citizenship’ ( para 134, my emphasis), the Council followed the
route of negotiations – an aspect of South Africa’s post-1994 political
culture - rather than policed enforcement (the everyday norm of apartheid).
Rather than adversely affecting the white residents, ‘it was manifestly in the
interests of all residents…, black and white, to see a single civic community
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[comprised of civic peers] being established’ (para 135). Sachs argued that
the ‘strategic objective of the council…was…to integrate Atteridgeville and
Mamelodi rather than to isolate [Constantia Park]. Its evident purpose…was
to achieve equal, across-the-board enjoyment of rights and assumption of
responsibilities. It sought to establish the practices and habits of municipal
citizenship rather than to entrench the former patterns of division and
alienation…’ (para 131).

What is evident from Judge Sachs’ analysis is that citizenship is a
dynamic construct. Citizenship ‘changes as new members emerge to advance
their claims [thereby] expanding its realm’ (Holston 1998: 48). Judge Sachs’
reasoning illustrates the continued yet changing intersection of race, civic
marginalisation and civic obligation in a process of constructing substantive
citizenship for both black and white residents. The historical racialised
exclusion of township residents from citizenship continues to position them
as marginalised in relation to their white counterparts whose racialised full
citizenship status during apartheid continues to position them as privileged.
Given both this history and the objectives of the new dispensation, civic
obligation takes on new and expanded, yet different, meanings for both black
and white communities living in Pretoria.

For residents of Constantia Park civic obligation is no longer limited to
their obligation to the apartheid state and local government. In a
democratising SA it by necessity includes obligations to historically
marginalised communities of Pretoria because white residents’ affluence
was acquired at the expense of black residents’ comfort, and because
meaningful democratisation implies the interdependence of these
communities. Thus, substantive citizenship for the historically advantaged
in this case means being left out of the redress programme of flat rates. For
township residents their recently acquired access to previously denied
services, through their inclusion as citizens, means a shift away from a
culture of non-payment toward one of payment for services. In other words,
these residents will, for the first time, take up the responsibilities related to
their new rights. Their agency shifts from fighting for full citizenship to co-
constructing substantive citizenship. The political culture behind this
agency shifts from a culture of openly defiant resistance to apartheid, to one
of participatory responsibility. These changes in civic obligation imply the
need for changed subjectivities on the part of both white and black residents.
In the case of township residents, this means a change from subjects denied
the rights and obligations of citizenship, to subjects with justiciable rights
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and with obligations. For Constantia Park residents, this means a change
from privileged subjects free from the claims of poor and black residents, and
therefore free from obligations to the Other (see Hohfeld 1978 cited in
Holston 2008: 19, as well as Hohfeld 1964: 7), to privileged subjects touched
by, and with obligations to respond to, such claims. This analysis illustrates
Holston’s argument that both dimensions of citizenship – the formal and the
substantive – shape the ‘historical trajectories of particular citizenships’
(Holston 2008: 40).

If we situate, as Holston (2008) does, the possibilities for human agency
not only in the consciousness of individual agents, but also in institutions
of power and their practices, the role of the courts and local government,
along with that of differentially positioned citizens, in co-constructing a
reformulated citizenship for SA becomes clear. Before 1994, the courts and
local government authorised the apartheid order of everyday things: racialised
citizenship and white privilege. Post-1994, the Constitution tasks these
institutions to authorise a new order of everyday things: non-racialism, non-
sexism and social justice. When these institutions act as allies of the
citizenship of the vulnerable and historically excluded, they empower these
communities to perform their citizenship more effectively. At the same time,
they offer new paradigms for the citizenship of the more powerful. These are
the effects of Judge Sachs’ dissenting comments on the case under
discussion.

Underlying Sachs’ analysis is a construction of substantive citizenship
through differential treatment which is in line with Staeheli’s5 conception of
substantive citizenship as ‘not simply confined to the spaces of formal
politics and the law, but encompass[ing] the economic, social and political
relationships between social groups and structures of power that mediate
the standing of individuals in the polity’ (Staeheli 1994 cited in McEwan
2001: 51). The insurgent element of Sachs’ dissident voice is located in his
authorisation of differential treatment for building substantive citizenship.
Simultaneously, for township residents, one of the consequences of being
integrated into substantive citizenship is an entrenchment of elements of
historically dominant forms of citizenship namely, participatory responsibility
through payment for basic services such as water.

This is an example of the ‘corrosive entanglement’ of insurgence and
entrenchment (Holston 2008: 13) in practices of citizenship. It stems partly
from a globally dominant conception of water – an essential element of life,
health and productivity – as a commodity which citizens pay for. South
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Africa stands out as the only country in the world that legally provides for
the constitutional right to basic water needs.6 This creates the space for
considering class inequalities when formulating a relational, democratic
citizenship in which poor citizens can claim needs-based rights and working-
poor-citizens can claim rights by virtue of their contributions to public
wealth and well-being7 – an expanded form of Holston’s ‘contributor-rights’
(2008: 253). However, this Free Basic Water policy is itself contested and
riddled with contradictions that erode these rights (see Mehta 2005). And,
despite this free basic water allowance and other social grants for the poor,
inequality has worsened in SA in the past decade with the Gini coefficient
officially calculated at 0.73 in 2006 (Gelb 2008: 80).

Contrary to Sachs’ dynamic conception, underlying Mr Walker’s
complaint is a conception of citizenship which is bereft of the notion that
rights and duties are both relational and fluid. It is a conception of citizenship
as both static and based on a standard of sameness that presumes
comparability of the diverse contexts of Constantia Park, on the one hand,
and Atteridgeville and Mamelodi on the other, despite their vastly
incomparable histories and contemporary living conditions shaped by these
histories. This is a conception of citizenship limited to its form: ‘a status
bestowed on those who are full members of a community [and who] are equal
with respect to the rights and duties with which the status is endowed’
(Marshall 1977 cited in Holston 1998: 50). However, as Holston argues, ‘in
many cases formal citizenship is neither a necessary nor a sufficient condition
for substantive citizenship..., although in theory full access to rights
depends on membership, in practice that which constitutes citizenship
substantively (rights and duties) is often independent of its formal status’
(1998: 51). In this case, the relevant communities’ differential incorporation
into citizenship since 1994 – as a consequence of South Africa’s long
colonial and apartheid histories of racialised citizenship – required their
differential treatment in order to enable the construction of substantive and
equal citizenship status.8

Reading Sachs and the case from a critical-race-standpoint
Judge Sachs’ reasoning goes beyond simply illustrating that differential
treatment can enable substantive citizenship for all. Underlying his analysis
is a conception of differential treatment which remains marginal in present
day South Africa, despite official and popular rhetoric on non-racialism. I
noted earlier that a critical-race-standpoint moves away from using race as
a lens with which to look at the world, towards critical engagement with
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popular, official and scholarly uses of race as a category in the world. This
case reveals Mr Walker’s use of race to maintain privilege gained as a result
of the apartheid state’s dehumanising uses of the category. Sachs’ reasoning
reveals both this historical and contemporary use of race with a view to
exposing and disrupting ‘structures of power that mediate the standing of
individuals [and collectivities] in the polity’ (McEwan 2001: 51).

Also noted earlier, a critical-race-standpoint implies building, across
common sense conflations of race and community, new forms of collective
association premised not on familial notions of racial membership, but on
civic belonging and social justice. This project for a different kind of politics
is revealed in the conception of differential treatment embedded in Sachs’
argument. For example, he contrasts the Council’s ‘effort to rise above the
politics of race’ (City Council of Pretoria v Walker, para 102) with Mr
Walker’s submission to such politics in his self-identification ‘on the basis
of belonging to a racial group’ (para 110). Embedded in his argument are two
ways of thinking about and doing politics. On the one hand, a politics of race
which involves obedience to the category, and on the other, making race a
political matter, a practice which enables thought, justice and living in
defiance of both the category and its effects (Erasmus 2010a).

This conception of differential treatment contrasts with two dominant
conceptions of this idea in SA: difference-blindness and race-attachment.
The first argues against most if not all differential treatment thereby emptying
the structural effects of race in the present of their historical and inequitable
consequences. This approach separates the politics of difference from the
politics of inequality and thereby reduces race to an apolitical socio-cultural
phenomenon and to a mere perception (Seekings 2008). In practice, this
amounts to an investment in ‘whiteness by other means’ (Goldberg 2004) by
sublimating and denying the continued effects of race rather than explicitly
using it to exclude and discriminate. The outcome of this erasure would be
a future little different from the racialised present. The second privileges race
as an axis of disadvantage. This often amounts to an essentialist investment
in blackness and/or whiteness as familial membership. The outcome of this
approach generally separates racial redress from broader issues of social
justice and entrenches existing privilege, as in the case of Mr Walker. In
addition, its attachment to race also offers a future little different from the
racialised present. As argued earlier, these investments in race should be
seen in the context of both historical and contemporary institutionalisations
of colonial and apartheid race categories.
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These categories were the edifice of racialised power. At the same time,
City Council of Pretoria v Walker illustrates that jettisoning race in favour
of class alone is not the solution. Sachs refuses to submit to race either
through its sublimation and denial, or through attachments to it. Instead, he
locates the practice of differential treatment historically, within a broader
frame of social justice in the present, and within a vision of the future as both
more just and anti-racial. His conception of differential treatment not only
revitalises the idea of non-racialism but gives it a critical edge. We learn from
his analysis that the construction of substantive, anti-racial citizenship in
SA depends upon challenging the often invisible power structures that
perpetuate white privilege. It also depends upon encouraging a move away
from the racialised bases of some forms of civil society activism. This is not
to argue against activism around the effects of race produced and reproduced
by ‘institutionalised patterns of cultural value’ (Fraser 2003: 87) that nourish
white dominance. It is to argue for a shift from race-based activism – activism
based on racial membership – and in favour of processes of forging new
forms of collective association outside of apartheid race categories. His
argument illustrates that, more than our attachments to race categories, what
lives behind the categories – deprivation or affluence; non-recognition or
recognition – should be our concern. When we pay attention to what lives
behind race we see that ‘citizen’ – like working- or middle-class – is not a
neutral, static category into which people are incorporated in undifferentiated
ways. Instead, the history of racialised (and ethnicised) exclusions continues
to shape the practice and benefits of citizenship, and the inclusion of those
previously excluded makes the meaning of citizenship dynamic.

Distributive and recognition justice
This critical-race-standpoint is compatible with Fraser’s integrated theory
of social justice that conceives of distributive (rooted in political economy)
and recognition justice (rooted in cultural, symbolic and historical experience)
as ‘co-fundamental…mutually irreducible [and intersecting] dimensions of
justice’ (2003: 3). Fraser argues that ‘race, like gender, is not only political-
economic; [i]t also has cultural-valuational dimensions, which bring it into
the universe of recognition’ (Fraser 1995: 81). With reference to the case
under question, the political-economic dimensions of race include access to
water and infrastructure. The cultural-valuational dimensions of race would
include black residents’ distance from and hostility to local government
grounded in their history of defiance against apartheid, as opposed to
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Constantia Park’s white residents’ culture of entitlement to privilege grounded
in their history of support for apartheid’s illegitimate local government of
Pretoria.

Thus, redressing racial injustice ‘requires changing both political economy
and culture’ (1995: 81). This implies placing racial redress in a transformative
political register. Transformative remedies ‘destabil[ise] existing group
identities and differentiations, these remedies would not only raise the self-
esteem of members of currently disrespected groups. They would change
everyone’s sense of belonging, affiliation, and self’ (1995: 83). In his
comments on the case in question, Judge Sachs argued for a single civic
community which undoes apartheid’s racial fragmentation of the city. He
argued not only for the respect of historically disrespected black residents,
but for achievement of their respect in the absence of disrespect for white
residents. He argued for relinquishing cultures of entitlement to privilege
and for cultivating cultures of participatory responsibility. This implies
relinquishing racial belonging for civic belonging in a polity of interdependent
human beings with histories of racial oppression and domination.

Fanon (1986), Gilroy (2000, 2001) and Fraser (1995, 2003) alert us to the
political problems with mobilising around race to achieve racial justice.
These include the reification of racial membership – a process that re-
inscribes the black-white code that keeps race and racism thriving (Sekyi-
Otu 1996) – and the possible displacement of redistributive justice – a
process that places racial redress in conflict with objectives toward social
equality. This tension between the transformation of redistributive and
cultural/symbolic relations demands political imagination as well as the
renouncement of identities that have come to mean almost everything to
people. Although ‘cognitively compelling’, this renouncement remains
‘experientially remote’ (Fraser 1995: 91) for most black people, in particular
for the least privileged. It remains far removed from current constructions of
the political interests and identities of most black people. However this does
not mean we should not do the work toward making such politics and such
new solidarities experientially less remote.

Reformulating South African citizenship(s)
Hassim (2005: 55) notes that South Africa’s democratic transition expanded
the matrix of its political discourse with the shift from a focus on nationalism
to one on citizenship. We need to ask ourselves how we can insert into this
political discourse an anti-racial space which enables us to imagine ourselves
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as political beings who are part of a polity rather than as members of
naturalised racial, cultural and/or ‘traditional’ families constructed by
colonialism and apartheid. This requires a further expanded discourse on
citizenship.

South Africa has produced globally significant and groundbreaking legal
cases on social justice that have stretched the concept of citizenship
(Liebenberg 2007, Sachs 2009). Some of these cases pushed the boundaries
towards health citizenship.9 The Grootboom case expanded the idea of
citizenship by making socio-economic rights, specifically the right to housing
and shelter, judicially enforceable (Chirwa and Khoza 2005, Williams 2005).
Majority judgements on social justice have by no means been consistently
insurgent in their interpretations of the Constitution (Albertyn 2008).
Nevertheless, the groundbreaking judgements we have, as well as dissenting
comments on majority judgements, provide the beginnings of a repertoire of
ideas and practices on which to draw when stretching common notions of
citizenship into a wider democratic imagination. Alongside this juridical
insurgence, South Africa’s conception of citizenship remains for the most
part a ‘paradigmatic type of citizenship’ (Holston 2008: 4). To paraphrase
Holston (2008: 4), ours is a citizenship that manages historically racialised
social differences by legalising them in ways that reproduce race; and one
that manages historically ethnicised social differences by legalising them,
through Traditional Authorities, in ways that sometimes legitimate and
reproduce inequality. Williams (2005) shows how this reproduction of race
continues to shape contestations about expanded citizenship.

The legislature, the courts and local government bureaucracies are
institutions through which citizenship becomes both differentiated and
substantive (Holston 2008: 24). By ‘making available [some] strategies of
action and argument’ (2008: 25) and limiting others, law structures the
political universe in which citizenships are made and re-made; it makes
available the resources people can use to do this reformulation. A critical-
race-standpoint implies a jurisprudence for which the primary concern is not
simply to enshrine rights but to contest inequality. It implies a jurisprudence
that can facilitate a formulation of citizenship that contests social inequality
rather than one which simply regulates social difference. Hence its concern
with what lives behind racial categories, as well as with the categories
themselves. This formulation locates citizenship not with the individual, ‘the
race’, the nation, or the ‘tradition’, but within democracy and social
relationships. As argued by Saloojee, ‘democratic citizens possess rights
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and entitlements by virtue of their being part of the polity, not by virtue of
their formal status (as immigrants, refugees, citizens)’ (2003: 15) and, we
might add, as partial subjects, to include those South Africans with formal
national membership who  may remain subject to traditional authorities. This
formulation lends itself toward a relational conception of citizenship that
recognises that the state of ‘the native town’ will eventually affect the well-
being of ‘the settler’s town’. It makes citizenship a relationship between the
state and society, not simply one between the state and the individual. This
is what Sachs’ dissenting comments offer.

So far, South Africa’s jurisprudence on social justice has been a productive
place for re-thinking the meaning of citizenship and responding to its
dynamics. Judge Sachs’ comments on the case under discussion are an
example of an emergent jurisprudence on equality grounded in history, in
history’s presence in the present, and in its presence in South Africa’s
alternative future. This future is not simply a dream. I suggest here that it can,
and indeed, has to be actively created in the present lest we relegate the
democratic imagination embedded in South Africa’s Constitution to the
genre of the fairytale. A critical-race-standpoint offers a frame for such
agency.

Notes
1. This paper is an expanded version of a paper presented at the World Social

Science Forum, Bergen, Norway, May 2009, and at the XVth Congress of the
South African Sociological Association (SASA), Making Sense of Borders:
Identity, citizenship, and power in comparative perspective, University of the
Witwatersrand, Johannesburg, July 2009. I am indebted to Brenda Cooper for
her incisive and constructive comments on the first draft of this work. Thanks
are also due to the Programme for the Enhancement of Research Capacity at the
University of Cape Town (UCT) for its intellectual support. Writing this piece
was enabled by financial support from the NRF’s Thuthuka Programme and
UCT’s University Research Committee. Its completion was enabled by my stay
at the Du Bois Institute, Harvard University, while generously supported by
the UCT-Harvard Mandela Mellon Fellowship Programme, and by staff at the
Institute.

2. To remind us of its offensive and derogatory nature, I put the word race in
quotation marks at first use. Hereafter I eliminate the quotes to facilitate reading
and rely, instead, on the reader’s continued vigilance. Writing ‘race’ is a political
choice. Beyond often empty assertions of its social construction, writing ‘race’
recognises the implications of this conceptualisation for political practice:
challenging injustices for which the concept stands and disrupting the very idea
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of race. This dual refusal separates this approach from colour-blind arguments.
Writing ‘race’ signifies awareness of the tension between re-inscribing the idea
and the necessity to name its injustices.

3. This feature of South African governance makes applicable to contemporary
South Africa a modified version of Holston’s characterisation of various
historical moments of Brazilian citizenship as ‘inclusively inegalitarian national
membership’ (2008: 64).

4. My formulation of this standpoint for the South African context draws on
Feminist Standpoint Theory, North American Critical Race Studies, local and
global Critical White Studies and Fanon’s ‘stretched Marxism’. It emerges from
critical engagement with my forthcoming work which draws on the latter three
bodies of knowledge to develop what I refer to there as ‘critical-race-literacy’.
This engagement emerged from conversations with Ari Sitas about orality and
from Sanders’s genealogy of the idea of literacy as part of the same family of
ordering and measuring codes as ‘eugenics, race, intelligence, [and] agnosticism’
(2005: 158).

5. Staeheli (1994) further conceives of citizenship as ‘the absence of constraints
imposed by lack of action on the part of state institutions, or constraints
imposed by norms, relationships and institutions at the sub-national or informal
level that mediate one’s experience of formal citizenship’ (cited in McEwan
2001). Traditional Authorities in post-1994 South Africa are a good example of
such relationships and institutions which constrain and differentiate lived
citizenship. This, however, is not the focus of my paper.

6. Sixty-six per cent of South Africans had access to free basic water in 2004. It
was projected that this percentage would increase to 82 per cent in 2008, giving
5.25 million more people a water allowance over the past four years (Gelb 2008:
81).

7. This idea stems from Jonathan Grossman’s (2009) conception of domestic work
as public service.

8. It is important to distinguish between differential treatment for the purposes
of contesting inequality and transforming social relations, and unequal treatment
that accepts inequalities as given, compensates for their outcomes and so re-
inscribes existing inequalities. The former is a contestatory or transformative
justice, while the latter is compensatory. See Holston (2008: 28, 29) and Fraser
(1995; 2003).

9. Among these are Hoffmann v South African Airways 2000 and Minister of
Health and others v Treatment Action Campaign and others 2002.
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