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Introduction
This opinion piece is written in the aftermath of a court challenge
launched by the Chinese Association of South Africa (CASA) and two
other applicants1 against the South African government2 in response to the
exclusion of the Chinese from the definition of previously disadvantaged
groups in the Employment Equity (EE) and Black Economic Empowerment
(BEE) legislation. While the respondents initially submitted a Notice of
Motion to Oppose CASA’s application, by January 21, 2008 the Minister
of Justice and Constitutional Development filed a Notice indicating that
it would not oppose the Notice of Motion but would abide by the court’s
decision. On April 7, 2008 the respondents consented to Prayer 1 of the
Notice of Motion and agreed that the matter could be set down on an
unopposed basis (Edward Nathan Sonnenbergs Inc 2008:3). An order was
subsequently issued by the Pretoria High Court on June 18 that Chinese
South Africans fall within the definition of ‘black people’ contained in the
Employment Equity Act 55 of 1998 and the Broad-Based Black Economic
Empowerment Act 53 of 2003.

This court order has unleashed an alarming backlash in the media. Some
black business and professional organisations have referred to the ruling as
‘surprising, irrational, shallow, opportunistic and inexplicable’ (Chilwane
2008). The Labour Minister, who ironically was one of the respondents who
did not oppose CASA’s application, made baffling statements such as:
‘What I know is that coloureds don’t speak Chinese’ (Sapa 2008). Perhaps
revealing his true feelings about the court order and his lack of understanding
of the essence of the case, he also commented: ‘I suppose if I stand up now



100

Yvonne Erasmus and Yoon Jung Park

and say I want to be classified as pink, so maybe a court will agree that you
are pink, even if you are not pink’ (Sapa 2008).

CASA’s application and the backlash reflected in the media are complex
issues that require unpacking and careful study as they speak to how we as
South Africans remember our history; how we view race and race
classification; and towards whom we channel frustrations about
unemployment, economic inequalities, and the process of black economic
empowerment. This opinion piece serves as an attempt to tease out some of
these complexities by providing background to the CASA case and
discussing three issues that we feel the case speaks to: racial classification,
redress, and citizenship and belonging.

Tensions between current policies of redress and the ongoing nation-
building project form the conceptual framework for this brief paper. If, as
Bentley and Habib argue, both redress and the achievement of a cosmopolitan
non-racial citizenship are legitimate national projects (Bentley and Habib
2008:7), then this paper seeks to consider the issues from the perspective of
the Chinese South African minority. We seek to reflect on recent events
using a lens of race and citizenship, identifying the particular impact these
have on the Chinese and what this, in turn, says about present-day South
Africa.

Background to the CASA case
The cornerstone of apartheid’s system of racial (re)classification, the
Population Registration Act 30 of 1950, divided South Africans into three
race categories: White, Coloured and Native/Bantu/Black (Union of South
Africa 1950). In 1959, Proclamation 46 further divided the Coloured group
into seven subgroups: Cape Coloured, Malay, Griqua, Chinese, Indian,
Other Asiatic, and Other Coloured (Union of South Africa 1959).3

The Chinese were also subjected to other apartheid legislation, including
the Group Areas Act 41 of 1950, the Immigrants Regulation Amendment Act
43 of 1953, the Prohibition of Mixed Marriages Act 55 of 1949, the Immorality
Amendment Acts of 1951 and 1957, and the Reservation of Separate Amenities
Act 49 of 1953. Furthermore, Chinese South Africans did not have the right
to vote until South Africa’s first democratic election in 1994. With regard to
the Group Areas Act, due in part to the small size of the Chinese community
and in part to their active resistance, the Chinese were gradually allowed, on
an individual permit basis, to move into white residential areas, subject to
the approval of their white neighbours. In May 1985 an amendment enabled
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Chinese to acquire, hold, or occupy property in white areas without
permits.

While the Chinese did not, perhaps, suffer the brunt of apartheid-era
exclusions and discrimination, the concessions and privileges they received
were based on a permit system, meted out on a one-by-one basis at the
discretion of white apartheid bureaucrats. Concessions were based on their
growing social acceptance by whites; their small numbers; the political
influence of increasing trade relations with both Japan and later Taiwan; and
their own quiet version of activism, always negotiating for privileges and
rights for their small group. As a result, the Chinese became, as in the case
of the Group Areas Act, ‘displaced persons’; they became increasingly ‘in-
between’, operating in the gaps and grey spaces of apartheid. From the initial
implementation of the group areas until the mid 1970s, they were prohibited
from owning property, forced to rent homes and business premises, thus
making them dependent on the goodwill of landlords and neighbours. Theirs
was a precarious position, constantly exposed to exploitation, eviction, and
prosecution.

But despite ample evidence of past discrimination, the post-1994 EE and
BEE legislation excludes Chinese South Africans from the explicit definition
of who should be regarded as previously disadvantaged. Both the 1998
Employment Equity Act and the 2003 BBBEE Act refer to ‘designated
groups’ which include ‘black people, women and people with disabilities’.
The term ‘black people’ is further defined as ‘a generic term which means
Africans, Coloureds and Indians’ (Republic of South Africa 1998 Chapter 1
Section 1; Republic of South Africa 2003). Some of the confusion about
Chinese South Africans was facilitated by the ambiguity of the legislation
since, even if it were acknowledged that the Chinese had been classified as
Coloured during apartheid, the current BEE legislation simply states ‘Africans,
Coloureds and Indians’ rather than Africans, Coloureds and Indians as
classified during apartheid. It was therefore unclear whether the legislation
was intended to include those who were classified as such during apartheid,
or those who are currently believed to belong to categories or to have
belonged to these in the past.

Since May 2000, five months after the commencement of the 1998
Employment Equity Act, CASA has repeatedly engaged with government to
seek clarification on the position of Chinese South Africans in the EE and
BBBEE legislation (Edward Nathan Sonnenbergs Inc 2008; see also Park
2005, 2007, and 2008). They made a presentation to Parliament in May 2003
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and repeatedly requested meetings with representatives of the Department
of Labour and the Department of Trade and Industry, both at provincial and
national levels. The court application launched by CASA in December
2007 should, therefore, be seen as final recourse after an eight-year long
process to seek clarity on the position of Chinese South Africans in South
African society, rather than a sudden opportunistic attempt to benefit
from BEE. It should also be clear that CASA’s application was not
launched so that the Chinese could be reclassified as ‘black’. The term ‘black
people’ as contained in the legislation refers to a generic definition of those
who were discriminated against during apartheid on the basis of racial
classification, and CASA’s court application was about seeking
acknowledgement of this.

The CASA case and the difficulties of racial classification
The CASA case speaks to the ambiguity and complications involved in
systems of racial classification, both in the past and present. This ambiguity
has manifested itself in the confusion in popular perception of how the
Chinese were classified during apartheid and whether they had suffered
discrimination. Some of this confusion can be attributed to a question of
mistaken identity – confusing the Chinese with the Japanese who were
viewed as ‘honorary whites’ in South Africa (see Accone in Terblanche
2006).4 The persistence of this misconception and the continued credence
it receives was recently illustrated in the broadcast of a special feature on
the Chinese and BEE aired on national television on the February 5, 2008 on
Special Assignment (SABC3) where one of the programme participants
again referred to the Chinese community’s honorary white status during
apartheid.

Further confusion arises from the fact that some members of the Chinese
community were able to reclassify as white during apartheid. The most
prominent of these cases was that of David Song who was reclassified as
white based on letters of acceptance from white friends despite the fact that
he had admitted that he was of Chinese descent, and that according to his
own admission he ‘looks like a Chinese’ (House of Assembly 1962:col.
4440).5 In direct reaction to this case, the Minister of the Interior in 1962
amended the definition of a white person to exclude anyone who admitted
that they were not white by descent (like David Song); who was accepted
as coloured even if they were white in appearance; and anyone who was not
white in appearance, even if the person was accepted as white (House of
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Assembly 1962:col.4442). According to the Minister, these changes
were made because ‘a deliberate attempt was made to frustrate our
legislation and to try to ridicule it’ (House of Assembly 1962:col. 4443).
A similar frustration is echoed in current comments on the outcome of the
CASA case with some black business and professional organisations
describing the outcome as ‘opportunistic’ and stating that, ‘We as blacks
should jealously guard that we were historically disadvantaged under
apartheid’ (Chilwane 2008).

The small Chinese community in South Africa did, in fact, receive a
couple of offers to be placed on the white voters’ rolls in addition to
offers of a seat on the President’s Council; in response to all of these
offers, the Chinese refused, choosing to remain classified as Chinese. In
1978, and again in 1988, the ‘voteless’ Chinese attracted media and
government attention. In early 1978, a Member of Parliament tabled a
motion calling on government to give Chinese South Africans ‘the same
legal status as white South Africans’ and full voting rights on a common
roll with whites. The motion was withdrawn when the Chinese objected,
pointing out that they did not want to be classified as ‘white’. In response
to the 1988 offer, ‘Community members pointed out that a distinction had
to be drawn between full rights and white rights, saying that the community
wanted full rights, but not as “whites”’ (Yap and Man 1996:416).

Considering the initial possibility that members of the Chinese
community could reclassify to white, some of the confusion about the
past position of the Chinese is therefore warranted. However, a broader
point should be noted from the above extracts: race-based classifications
are not neutral assessments of reality, but are often filled with intent. In
the case of offers by the apartheid government to reclassify the Chinese
as white, the intent of government was to maintain the principles of
apartheid by redefining the Chinese as white and thus eliminating a major
discrepancy in apartheid logic (Park 2005, 2008). Intent can range from
an individual’s proud self-identification with a group as part of their
identity, to the political intent to exclude and discriminate. And although
such intent can of course have legitimate transformational aims, what we
should in fact be jealously guarding against is the continued belief that
racial classifications are clear-cut, natural, and inevitable attributes of
South African society.

A final point about racial classification in the post-1994 legislative
framework that the CASA case illustrated was the ambiguity in the
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government’s definitions of ‘designated groups’, and, in fact, the absence
of a clear definition and criteria to indicate who is black according to the
legislation. Before the CASA case, blackness could therefore have had a
number of interpretations, such as: black (African, Coloured and Indian)
as classified during apartheid; those who are ‘in fact’ (to use the apartheid
terminology), ie by descent, black; or, those who were currently accepted
as being black or as having been black (eg by an employer or the State). The
outcome of the CASA case confirms that the apartheid classifications will
be used as proxies for disadvantage. This will also mean that, not unlike
towards the end of apartheid, inheritance of parental classification will make
descent the key test for racial membership.

The CASA case and redress
The CASA case also speaks to how we approach redress in South Africa and
what criteria we use to include and exclude certain groups. An illustration
of this includes arguments pointing to the question of relative disadvantage/
discrimination. These include arguments such as that although there is
legislative evidence that Chinese South Africans were discriminated
against during apartheid, this discrimination was not rigorously enforced
by the apartheid government, perhaps because the Chinese were few in
number and therefore did not pose a threat. It therefore follows that the
Chinese should not benefit from current BEE policies. A slightly different
but related argument currently presented in the media is that Chinese
South Africans were not as discriminated against as other groups, or as
prominently part of the struggle against apartheid as other groups and
therefore should not be party to the benefits of BEE. Individual struggle
credentials should have no legitimate place in determinations about
redress, and yet, these arguments are heard again and again. In fact, there
were a number of Chinese South Africans, including a few registered with
the Chinese Communist Party, who were actively but quietly engaged in
struggle activities.

The obvious difficulty posed by these arguments is the question of how
one measures relative discrimination or disadvantage. How does one
determine when sufficient discrimination had taken place to warrant inclusion
in retributive measures? Furthermore, what are the implications for South
African race relations if the Chinese are subjected to the ‘double jeopardy’
(Whyte 2005) of being discriminated against twice – not having been white
enough during apartheid to avoid discrimination and not currently being
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black enough (according to popular perception) to benefit from EE and
BEE?

A similar argument currently being put forward to illustrate the relative
privilege of Chinese South Africans is that they are currently economically
well-off and do not need the benefits of BEE policies. But, as Accone in
Terblanche (2006) pointed out: ‘[they] might now be reasonably well off,
but that was not the case in the past – they struggled to attain whatever
position they’ve got to’. Such an argument begs a number of difficult
questions, such as: are all members of the Chinese community well-off
today? Does this matter for the purposes of retributive justice? Should a
whole group be excluded from the benefits of BEE because some members
of the group are economically well-off? Perhaps more significantly, does
this argument only apply to the Chinese group? If one is making
determinations based on current economic status, should the Motsepes,
Sexwales, Maponyas, and Ramaphosas (or their children, for that matter)
continue to benefit from these laws purely on the basis of their race (or
their struggle credentials)? In other words, what implications does this
have for the inclusion and exclusion of other groups who are also bound
to have members that have become economically successful?

The main argument here is obviously not to deny in any way the great
suffering and disadvantage experienced during apartheid by those classified
as black African. The CASA case did not aim to take away from this. What
we would like to illustrate though is the ‘slippery slope’ of determining
relative discrimination. Where does such an argument lead us in the end –
does this mean that those classified as Indian and Coloured should also be
excluded from BEE because they were perhaps not as disadvantaged as black
Africans? In trying to draw lines between who were most and least
disadvantaged and who fits in-between are we not giving up the complexity
of South Africa’s past and the individual narratives that make up this
history?

Citizenship and aspects of belonging
One of the misconceptions that has become evident through the reporting
of public opinion on the CASA case is that the Chinese are recent arrivals
to South Africa. In fact, the court ruling only applies to the 10,000-strong
Chinese South African community who are second-, third-, fourth- and even
fifth-generation South Africans. In addition to these South Africans of
Chinese descent, there are perhaps an additional three or four thousand
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Chinese (and Taiwanese) immigrants and their children who were granted
South African citizenship prior to 1994. The court ruling does not include the
much larger community of new Chinese immigrants or those who were
granted citizenship after 1994. Non-citizens, whether they be from China,
Africa, or the US do not and cannot benefit from EE or BEE policies.

It follows then that the overall economic impact of this ruling on the
nation will be minimal. Without a doubt, several thousand Chinese South
Africans will now be able to access BBBEE offerings, such as the recent
SASOL deal. Professional Chinese should also be able to receive benefits
that accrue with EE legislation. However, the CASA struggle was about
more than the potential material gains of a few thousand Chinese South
Africans. For them, this was a battle for inclusion as South Africans in a
new South Africa and a fight for acknowledgement of their particular
history of discrimination and suffering under apartheid.

Annex B of CASA’s May 2003 submission to Parliament speaks to their
past discrimination and their primary motivation for seeking clarity on EE
legislation: ‘The amendment to the Employment Equity Act would allow us
as South Africans to believe that we are part of one nation’ (CASA 2003:3).
While practical and material motivations for CASA’s position exist, the
symbolic nature of their claims cannot be ignored: their exclusion from EE
and BEE legislation was symbolic of their continued exclusion from the
nation of South Africa. While the court ruling is a testament to their
inclusion, what should be celebrated as a victory for this small community,
instead, is clouded by the negative and highly racialised nature of both
government and public responses, particularly amongst the black political
and economic elite, in their efforts to close the doors (of opportunity) behind
them.

Conclusion
Most older Chinese South Africans still recall the many humiliations they
suffered during apartheid – of being refused service at restaurants and
accommodation at hotels, and of having to apply for special permits in order
to travel between provinces, to purchase homes in white areas, and to attend
white schools and universities. They argue that Chinese were, in fact,
disadvantaged but that today, no one seems to remember their earlier
disadvantaged position. These matters are important to them; they are seen
as matters of equality and belonging in post-apartheid South Africa. Inclusion
in these affirmative action laws is also critical to affirming their history in
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South Africa; perhaps they were not the most oppressed during apartheid,
but they, too, have their stories of exclusion, discrimination, and humiliation.

In post-apartheid South Africa, the state’s nation-building process, the
government’s efforts at redress and redistribution of resources, and the
ongoing debates between ‘non-racial’ and ‘Africanist’ camps will affect how
the Chinese, other ethnic minority groups, and the black majority imagine
themselves. At present, the ongoing debates in government and the
problematic policies and inconsistent implementation of BEE and EE have
resulted in continued feelings of exclusion amongst South African-born
Chinese South Africans, as well as coloured and Indian South Africans.6

Members of these minority groups of colour7 feel they are being excluded
from rights that they deserve; that they are, again, being discriminated
against. These policies of redress, as they are currently being implemented,
have resulted in an increasing salience of race and a thickening of racial
boundaries, marking ‘difference’ as more important than ‘unity’; as a result,
progress towards goals of inclusive, non-racial, cosmopolitan citizenship
and belonging in a post-apartheid South Africa stagnates. The CASA case
and the highly publicised and negative reactions of the court ruling bring
into stark relief the continued significance of race and racial classifications,
and the ongoing tensions between policies of redress and the construction
of inclusive notions of citizenship.

Notes
1. The second applicant was Victor Chong and the third applicant Albert Peter

Fung.
2. The respondents were The Minister of Labour, The Minister of Trade and

Industry, and The Minister of Justice and Constitutional Development.
3. For a detailed discussion of the government’s classification practices see

Erasmus (2007).
4. In her MA thesis, M Yamamota explains that the Japanese were never legally

declared ‘honorary whites’; rather, they were exempted from several laws that
were applied to all other non-whites, largely due to important trade relations
between South Africa and Japan. Japanese were exempted from liquor laws in
the 1920s and later from the Group Areas Act. However, Yamamota argues that
these exemptions and privileges were granted to them because they were so few,
and because more Japanese were not permanent residents of South Africa but
rather esteemed visiting foreigners (Yamamota 2008).

5. It should also be noted, however, that between 1974 and 1990, 183 people were
reclassified into or out of the Chinese group. Chinese were reclassified as
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‘white’, ‘Cape Coloured’, ‘Malay’, and ‘Indian’ and people from these groups
were reclassified as ‘Chinese’ (Yap and Man 1996:318). Classification of
parents was the prime factor in determining the ‘race’ of children; however, the
incidence of the miscegenation gave rise to classification problems. Also, white
women who married Chinese men were forced to give up their ‘white’ classification
to be reclassified as ‘Chinese’.

6. A multi-year HSRC study found that, before 1994, South Africans defined
themselves by their subgroup identities; in 1999, however, subgroup identities
were shared with a strong overarching national identity. Strong national identity
was strongest amongst the black population and lower among all minority
groups (HSRC media release, ‘Am I a South African?’ December 2, 1999).

7. ‘Communities of colour’ is a term more often used in the US than South Africa;
we use it here to distinguish it from ‘minority’, which has come to mean, in many
political circles, a synonym for ‘white’.
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