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Abstract
Before the democratisation of South Africa in1994, blacks were overwhelmingly
excluded from political and economic rights, while the politics of whites, who were
enfranchised, revolved around identity as well as racial exclusivity. Necessarily,
therefore, the democratic settlement was involved with accommodating racial and
ethnic differences. The article argues that even though the agreed constitution
formally espoused non-racialism in response to the racist oppressions of apartheid,
it rested upon an informal but widely understood ‘racial bargain’. In other words,
while the white minority would concede political power, they would (for the
moment at least) retain control over major sectors of the economy. Even so, although
the economy would be run on deracialised market principles, it would provide for
greater levels of black participation and ownership in order to overcome the racially
polarised nature of South African society.  However, it was to be the slow pace of
social and racial change which resulted from reliance upon the market which led to
the state effectively renegotiating the bargain by implementing an increasingly
assertive programme of Black Economic Empowerment (BEE).

It is proposed that South Africa’s racial bargain cannot be understood unless it
is located in the context of decolonisation. This is illustrated by comparative
reference to the nature of related decolonising racial bargains in Zimbabwe, Kenya
and Malaysia which were shaped, variously, by history, demography and other
dynamics. These diverse experiences indicate that while racial bargains can be broken
(Zimbabwe), albeit at considerable cost, their essence is that they are continuously
being renegotiated in accord with changing political dynamics. It is concluded that
progress towards substantive racial equality is the rock upon which the democratic
right of individuals belonging to racial minorities is founded.
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Introduction
South Africa is a country where historically, race and ethnicity were written
large over constitutions, law and political practice. Blacks were
overwhelmingly excluded from political and economic rights before and after
1910; ‘white’ politics revolved to a considerable extent around identity and
Afrikaner ethnic mobilisation alongside emphasis upon white racial
exclusivity; the ideology and practice of ‘separate development’ sought to
counter the logic of liberal democracy by dividing the black majority of South
Africans into discrete ethnic minorities; and of course, black dominated
counter-movements such as the African National Congress (ANC) came to
espouse universal ideals while seeking to combine political recognition of
the African majority with individual rights for all.  Inevitably, therefore, the
search for a democratic settlement which took place during the ‘transition’
years after 1990 was necessarily involved with accommodating racial and
ethnic differences, although by this time the disrepute of an explicit focus
upon the latter, which was a product of the racist oppressions of apartheid,
required a constitutional settlement which formally espoused universalism.

The 1994 ‘interim’ constitution, while founded upon the equality and
rights of individuals, therefore sought to cope with race and ethnicity by a
series of institutions and practices (notably agreement around the formation
of a Government of National Unity (GNU) constituted of the largest political
parties as recorded by the first democratic election; the conduct of the latter
through a system of national list proportional representation; the
establishment of nine provinces whose demarcation provided a substantial
de facto recognition of regional demographic composition; the recognition
of nine official languages – while prioritising, in practice, English as the
language of officialdom and ‘high politics’; – and of course some rather
vague rights to non-ascriptive ‘self-determination’. The outcome has been
remarkably felicitous.  During the dark years of apartheid, there were many
prognostications about South Africa sliding inevitably towards a ‘race war’.
Such were the fears that, as it became increasingly evident during the 1980s
and 1990s that white minority rule was becoming unsustainable, a minor
industry arose around political ideas, such as consociational democracy,
which aspired to reconcile majoritianism with minority rights. As Donald
Horowitz, one of the most astute of such writers, was to put it:

The special problems of racially and ethnically divided societies require
more than the usual measure of democratic ingenuity. The political
institutions that emerge must counter conflict and foster inter-group
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accommodation. At the same time, these institutions will bear the
burden of securing consent from people and organisations whose
experiences and opinions are utterly divergent. They will be faced with
opposition from mobilized, even aroused, popular forces on all sides,
inevitably disappointed with the democratic arrangements or with their
part in them. South Africa thus provides the quintessential challenge to
democratic conflict management. (Horowitz 1991:xiii)

In retrospect, it appears that South Africa has done rather well. Of course,
there have been some grumblings from discontented parties. An extreme
‘right white’ can still be found raging against ANC ‘communism’, albeit
mostly in newspaper columns; whites more generally ‘whinge’ about ‘blacks’
and the government, albeit largely within the privacy of their own still largely
exclusivist social domains; and Chief Mangosuthu Buthelezi, leader of the
Inkatha Freedom Party (IFP), joins with Afrikaner ‘self-determinists’ in
claiming that once in office the ANC reneged on promises which persuaded
them to accede to the 1994 constitutional settlement. But against this,
Afrikaners have largely abandoned politically impractical demands for ‘self-
determination’, choosing rather to rally behind more defensible calls for
protection of their language and culture, many of them subordinating these
to identification with a pan-South African nationalism; English-speakers,
while often clinging to their British/EU passports, tend to choose political
passivity over engagement; the National Party (NP), the party of apartheid,
has collapsed into the ANC and competing opposition parties; the IFP, the
political embodiment of a Zulu ethnicity whose boundaries it has
unsuccessfully attempted to expand by incorporating conservatives of all
background nationally, is increasingly being marginalised and turned back
upon a declining rural, and traditionalist support base;  and ‘black’ parties
either ambiguously or more identifiably to the left of the ANC (such as the
Pan-Africanist Congress (PAC) and the Azanian People’s Organization
(AZAPO)) have successfully been drawn into the maw of electoral and
constitutional politics, with the latter – indeed – participating in the national
government. Of course, political practice and discourse continues to resonate
with ethnic and racial nuances, with the competing accusations by the ANC,
that the largest opposition party, the Democratic Alliance (DA), represents
white interests, and by the DA, that the ANC is perpetually playing the ‘race
card’, having become more or less standard fare. Nonetheless, despite a fair
amount of unpleasantness around race, incidents of politically motivated
racial violence are mercifully rare, and the political arena is distinguished by
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its broad agreement around the non-racial and universal values of the
constitution, even if these may be widely (mis)used to justify various
agendas which redound to the benefit of one racial group over another (such
as when an emphasis upon ‘merit’ over ‘racial redress’ is designed to protect
white minority interests). It is often said, as proof of their hypocrisy, that
today it is hard to find any whites who supported apartheid, yet it is arguably
this politically convenient amnesia which represents one of the greatest
triumphs of the democratic constitution, although, of course, the person of
Nelson Mandela and his determined pursuit of national reconciliation must
also share the kudos.

Nonetheless, despite the remarkable ease with which South Africa has
been able to confound the doomsayers, ethnic and racial minorities remain
uneasy about important aspects of the new democracy. For instance, for all
that the DA today claims that its membership is more racially diverse than
that of the ANC, it is probably true to say that it is expressing the views of
many genuinely liberal, as well as conservative, whites when it alleges that
the ANC is misusing its electoral and political dominance to erode the
neutrality and independence of state institutions, divert state resources into
its hands and those of its supporters, and is generally undermining the basis
of the constitution. However, by far the most explicit complaint of whites
and, in various forms, those of other racial minorities, concerns the motivations
and implementation of Black Economic Empowerment (BEE), the set of laws
and government practices which prescribe, inter alia, a programme of
affirmative action regarding transfer of share capital, employment, skills and
government contracts to blacks according to increasingly defined rules and
regulations.

There are of course a host of criticisms concerning BEE. For instance, one
is that BEE has worked overwhelmingly to create a tiny black, and enormously
rich, corporate elite at the expense of a distribution of corporate and
government largesse to a more ‘broadly based’ set of black recipients. A
closely related complaint is that this tiny elite is overwhelmingly the creation
of its strong connections with the ANC, that it is highly dependent upon the
state, and that it is propelling South Africa towards a path of ‘crony
capitalism’. Yet another argument regularly put forward is that BEE distorts
the operation of the free market and hence obstructs efficiency and growth.
These, and other, concerns are indeed important ones which require extended
debate. However, the issue which is of most importance in the present
context is the one often raised by the DA, amongst others, that by legislatively
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prescribing economic advantage for one racial group over another, the ANC
is effectively turning the clock black to apartheid and re-racialising South
Africa.

 The Bill of Rights, as contained within the ‘final’ Constitution of 1996,
makes specific provision for affirmative action. After noting that everyone
is equal before the law, it states that to promote the equal enjoyment of rights
and freedoms “legislative and other measures designed to protect or advance
persons, or categories of persons, disadvantaged by unfair discrimination
may be taken” (Constitution, ch2, s9(2)). Likewise, whilst discrimination
which may derogate from the equality of persons on grounds of race, gender,
colour, sexual orientation, etc, is prohibited, discrimination which can be
deemed to be equalising can be established as fair (Constitution, ch2, s9(5)).
Finally, the chapter on Public Administration states that public administration
must be representative of the South African people, with employment
practices based upon “the need to redress the imbalances of the past to
achieve broad representation” (Constitution, ch10, s195(1)i).

Based upon these constitutional provisions, BEE has been implemented
in practice in terms of key laws, such as the National Empowerment Fund Act
of 1998 (which sets aside some of the proceeds of the privatisation of state
assets to finance the purchase of equity in these businesses by previously
disadvantaged persons), the Employment Equity Act of 1998 (which requires
employers to implement affirmative action in favour of previously
disadvantaged persons to ensure equitable representation in all occupational
categories and levels in the workforce), the Preferential Procurement Policy
Framework Act of 2000 (which guides how organs of state should determine
and implement their own preferential procurement policies), and the Broad
Based Employment Act of 2003 (which provides for narrow (51 per cent
‘black-owned’) and broader definitions (black-empowered) of BEE companies
and sets the stage for the adoption by different spheres of industry for
sectoral Black Empowerment Charters). Nonetheless, although such
affirmative prescription is clearly constitutional, the extent to which it can
be implemented without conflicting with the Constitution’s core principles
may require determination by the Constitutional Court over time (Hauki 2001:
section 3.1).

 One of the key problems, of course, revolves around the definitions of
historical disadvantage, notably the weight that should be accorded to
gender as against race (eg should white women share equal preference to
black men?) Yet more politically pungent is the issue of what constitutes
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‘black’, a hoary old  chestnut which reaches far back into the debates
conducted about race and racism by the popular movements during the
decades preceding the end of apartheid. Suffice it to say here that the debate
has never been (and probably never will) be concluded, with the ANC’s
theory of the National Democratic Revolution (NDR), for instance, formally
adhering to ‘non-racialism’ while simultaneously (and ambiguously) asserting
the political primacy and leadership of the ‘African majority’ (as the most
racially oppressed group in pre-1994 South Africa). This means, for instance,
that while the ANC government is formally dedicated to the pursuit of
‘demographic representivity’ (implying, apparently, that the racial and
gender composition of every public sphere should mirror the demographic
composition of the entire population as reported nationally in the previous
census, although whether allowances should be made for different regional
and provincial compositions remains unclear), the practice is often a more
Africanist one, with clear preferences being granted by institutions in favour
of Africans over other ‘blacks’. ‘We’ve got too many Indians!’ was the
message derived from her initial address to researchers of the Human
Sciences Research Council by Dr Olive Shisana upon her accession to the
post of Chief Executive Officer in 2005.

In practice, the implementation of racial-preference policies in post-
apartheid South Africa raises immediate conceptual problems. In an era
when the overwhelming consensus argues that there is no scientific basis
for differentiating between peoples of different colour (ie ‘race does not
exist’), and social scientists overwhelmingly adopt a ‘socially constructive’
definition of ‘race’ (ie ‘race is a matter of identity’), it is at one level perverse
that South Africa should be differentiating between categories of people on
what many would regard to be spurious grounds. For instance, when filling
out census forms, free choice is given to individuals to categorise themselves
as Africans, Coloureds, Indians, Whites and Other. In contrast, the political
practice is for officialdom or employers to decide to which race categories
individuals belong (on undefined visual and cultural grounds), leading to
considerable resentment amongst Indians and Coloureds that they are not
considered to be ‘black enough’, and hence effectively excluded from
preference provided for under BEE legislation. An employment case cited in
the Star newspaper (March 20, 2006) illustrates the legal tangle that the
practical implementation of institutional definitions of BEE can lead to:

A coloured man who was told by Eskom that he is too white to benefit
from the company’s affirmative action programme was due to have his
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racism complaint arbitrated today. Leon Christiaans says Eskom unjustly
discriminated against him on the grounds of his race when he was
informed that a promotion that had been offered to him had been
withdrawn and the position offered to a black candidate. The case
centred around the role of coloured people within South Africa’s
affirmative action policy, Jaco Kleynhans, spokesman for the Solidarity
union, said yesterday. Christiaans applied in 2004 for promotion to a
position that was advertised internally… He was subsequently offered
the position and accepted the offer. To Christiaans’ astonishment the
decision … was reversed and a black man was appointed to the
post…South African affirmative action practices are in violation of the
guidelines of the International Labour Organisation. The case of
Christiaans clearly proves this, Kleynhans stated.

Huge ironies attend this case, not least Christiaans being represented by
an overwhelmingly white union with a solidly racist past, and that union
appealing to the ILO, one of the bêtes noires of the white union movement
under apartheid!1 Nonetheless, it goes to the heart of the dilemmas confronting
the implementation of BEE, a set of policies which are ostensibly designed
to reverse the injustices of the past without creating new ones. Meanwhile,
of course, South African Chinese complain bitterly that they are doubly
disadvantaged, having been discriminated under apartheid yet not included
anywhere within the scope of any BEE legislation whatsoever. If Alice were
writing this piece, she might well think she was describing her adventures
in Wonderland!

As ever, the legal profession appears destined to have fun and games with
cases such as that of Christiaans, and in the process of lining its pockets will
probably evolve a body of case law which arrives at some pragmatic
compromises. Yet this will only underline the politically-driven nature of the
legislation concerned, and – in turn – I would argue that this needs to be
understood within the context of post-colonial politics. More specifically,
it may be helpful if we attempt to grapple with the content and meaning of
post-colonial ethnic or racial ‘bargains’, for although pre-1994 South Africa
had long thrown over its formal colonial past and was politically sovereign,
the ANC deemed the black population to be subject to the ‘internal
colonialism’ of whites, and, more widely, the ‘liberation’ of the country was
deemed to represent the culmination of the post-war wave of decolonisation.
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Post-colonial racial bargains: Zimbabwe, Kenya and Malaysia
Zimbabwe
The issue of ‘racial bargains’ has been taken up by Adrian Guelke (1999) in
his analysis of South Africa’s transition as ‘the misunderstood miracle’. His
starting point is Jeffrey Herbst’s (1988/9) assertion that racial reconciliation
in Zimbabwe rested upon a bargain, ‘which (was) never discussed publicly
but (was) understood by almost everyone’, whereby:

The whites who are now economically active can stay, continue to
operate their businesses and their farms, and lead the colonial life they
are accustomed to for the rest of their lives. It was expected, however,
that their children would leave – unless they were involved in commercial
farming or wildlife tourism, two spheres both vital to the economy in
which it was expected that black participation would remain low for the
foreseeable future.The racial bargain rests on the idea that Zimbabwe
will not need to Africanise the economy by force because in a generation
or so (there)…will be very few whites in the country, and they will not
pose a political or economic threat to the government. (Herbst 1988/
9:46, cited by Guelke 1999:190)

Herbst went on to argue that the Zimbabwean experience was of limited
relevance to South Africa because of the much larger size of the white
population and because whites in South Africa had fewer opportunities for
emigration than their counterparts in Zimbabwe. He further maintained that
because whites in South Africa were in a better position to forge alliances
with other ethnic groups to sustain their position, ‘the prospects for easy
reconciliation in South Africa therefore appear to range from the dim to the
non-existent’ (Herbst 1988/9:51, cited by Guelke 1999:191).

From the perspective of a decade and a half later, Herbst’s reading of the
Zimbabwean situation appears to have gone badly awry. Since he wrote, the
farms of the large majority of whites have been forcibly appropriated, mostly
without compensation; many such white farmers and their families have
departed the country for more politically-hospitable climes; and while it is
probably true that there are disproportionately few younger whites amongst
the reputed 30,000-odd whites who remain, this ‘greying’ population is now
probably more urbanised that any time in its history, and located in the
commercial sector and professions to the extent that it is still economically
active (with some older whites of pensionable age simply trapped within the
country by poverty and because of lack of opportunities to move elsewhere).

Of course, the appropriation of white farms is just one aspect of a much
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more comprehensive catastrophe in Zimbabwe which, whatever its causation,
centres around massive abuse of power by an entrenched political elite in
the name of ‘liberation’, widespread use of violence and terror against
political opponents, and the apparent stampede of the country towards the
category of a ‘failed state’. From this perspective, quite simply, Herbst either
misinterpreted post-independence Zimbabwe as being founded upon a
racial bargain, or failed to appreciate the extent to which it was dependent
upon other factors (for instance, the Mugabe regime – not totally without
credibility – accuses the British Government of having reneged upon
promises of funding orderly land reform), or did not foresee the ease with
which such an ‘implicit’ racial bargain could be broken by one of the parties.
In contrast, of course, the situation of whites in South Africa today looks
considerably more rosy and the prospects of ‘racial reconciliation’ appear
much better than he had anticipated.

Kenya
The sort of racial bargain Herbst was outlining for Zimbabwe is in fact
probably better illustrated by the earlier case of Kenya, where the farms and
properties of the proportionately smaller white settler population were never
to be crudely appropriated. Colin Leys (1975) famously depicted the situation
in early post-independence Kenya as one of neo-colonialism.  Classically,
neo-colonialism in Africa was described as the transfer of formal political
independence to an incoming African elite while the economic system of the
country concerned remained controlled from outside, either by the former
colonial regime and/or multinational interests. From this perspective, neo-
colonialism in Kenya constituted the Africanisation of colonial structures
of inequality as promoted in the immediate pre-independence days by the
New Kenya Group, the most far-sighted group of settlers led by Michael
Blundell. Arguing that the major problem in late colonial Kenya was the
coincidence of racial differences with a wide gulf between ‘the well-to-do
and those of the poorer majority’, the Group’s economic programme
concluded that ‘the only solution …is vigorously to tackle the basic problem
of low living standards, so that there may rapidly emerge from the poorer
majority people having similar interests and similar ideals, to those
economically more advanced’ (Leys 1975:43).

In this way, argues Leys (1975:43), ‘the basis for collaboration between
European and African interests in making a transition to political
independence without any radical change in the economic and social
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structure was thus tentatively indicated’. However, as Leys also describes
in great depth, neo-colonialism was also founded upon, inter alia, (i) settler
political power having since the early 1920s been deliberately constrained
by the Colonial Office in London, thus ensuring that the interests of the
former during decolonisation were subordinated to broader imperial policy
(as opposed to the case in Rhodesia [later Zimbabwe], where the settler
minority possessed and developed considerably greater political autonomy,
culminating in the Unilateral Declaration of Independence in 1965); (ii) the
extensive growth in the post-Second World War period of British and other
multinationals’ investments in manufacturing and large-scale agriculture;
(iii) the progressive collapse of the colonial government’s authority from
1950s onward, culminating in the declaration of an Emergency in 1952, the
subsequent successful military campaign against Mau Mau, and the
colonialists’ construction and taming of a relatively conservative African
political elite; (iv) the political radicalisation of key segments of African
society, notably land hungry squatters on the extensive farms which had
been allocated to whites, and the urban African wage labour force organised
into trade unions; (v) the domination of trade and locally-owned industrial
enterprise by the Indian minority which, while having been denied the right
to obtain equality of land rights and political representation with European
settlers after the first world war, had subsequently remained aloof from
African leaders’ attempts to reduce European dominance; and, subsequently,
(vi) the recognition by both the New Kenya Group and incoming African
nationalist elites that a dismantling of the colonial monopolies historically
enjoyed by whites and the rapid expansion of a competitive industrialisation
programme would in all probability lead to unwelcome Asian economic
dominance,  and that hence what was needed was an ‘adaptation of the
monopoly system to make room for some Africans, and on the importation
of new capital from Western countries’ (Leys 1975:45).

 Of course, British decolonisation strategy sought to dilute the dangers
of political radicalism by constructing a quasi-federal, bi-cameral constitution,
but when after independence in 1963 the dominant Kenya African National
Union (KANU) rapidly collapsed this by absorbing the opposition Kenya
African Democratic Union into its ranks, abolishing provinces and locating
legislative power within a single chamber, there was no great metropolitan
objection because, more importantly, the neo-colonial deal was more
fundamentally based upon ‘the agreement that the (white settler) mixed farm
areas in the white highlands should be purchased for African occupation at
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full “market” valuation’. Variously funded by the departing colonial power
and agencies like the World Bank, the transfer of land from white to black
was famously upon a ‘willing seller willing buyer’ basis which entrenched
private property rights, and by 1970 more than two thirds of the old European
mixed-farm areas had been divided up into small-holdings and occupied by
some 500,000 Africans, while the remaining third would be mostly purchased
during the following decade (Leys 1975:62). Most of the smallholdings were
taken over by African peasant farmers, but alongside them was a small
stratum of politicians, civil servants and traders who aspired to taking the
place of the European settlers as large-scale capitalist farmers. Both groups
needed more protection than their white predecessors, and were to find this
in the establishment of new state institutions concerned with agricultural
finance, development and training. In Leys’ view, the new agricultural
system, which was ‘exceptionally well backed by external funds and manpower,
worked well throughout the 1960s’ (1975:62), managing to contain the
tensions and conflicts generated by rapid economic change and social
differentiation, even though ‘contradictions of underdevelopment’ and
inequality were to express themselves politically and economically in the
longer run.

Leys goes on to suggest that quite a number of settlers invested the
proceeds of the sale of their farms in manufacturing and commerce, yet we
recognise now that the majority of them left the country, with their loot, and
started their lives again elsewhere (some, of course, moving to settler
colonies further south). Today, the majority of whites in Kenya are expatriates
working for development agencies or multinational firms, for only a small
minority ‘stayed on’ as Kenya citizens.  The thrust of Leys’ argument in 1975
was that the neo-colonial racial bargain gave rise to an ‘auxiliary’ African
capitalist bourgeoisie, fostered by the state but overwhelmingly dependent
upon multinational capital. A flurry of debate followed during which it was
suggested by other writers that this African bourgeoisie was more historically
deeply rooted and considerably more successful than Leys had allowed, a
line of  argument which Leys later accepted. Controversially, however,
Himbara (1994) was later to argue that both parties to this dispute were
wrong, and that the relatively successful development of Kenyan capitalism
which had followed independence was due not to the development of an
indigenous African capitalist class, but to the growing domination of
locally-owned commerce and industry by Kenyan Asians, a thesis which
was later to be attacked as both ‘incendiary’ and empirically wrong. This is
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not the place to explore these extremely important debates in any depth at
all. Suffice it to say that, for present purposes they suggest that, while the
idea of a ‘racial bargain’ can be useful in suggesting the basis for a relatively
peaceful decolonisation (Herbst’s notion of ‘racial reconciliation’ might be
taking the issue too far), it can have little purchase unless it is deeply located
in a wider understanding of colonial and post-colonial political economy.

Nonetheless, Herbst’s notion of a racial bargain is of a decolonising deal
which, in essence, has a very limited time span, of about a generation or so.
In contrast, the experience of Malaysia provides an example of an explicit
racial bargain which, in the eyes of many, has provided an important
foundation for a remarkably successful pattern of post-colonial development
and growth.

Malaysia
The Federation of Malaysia, inclusive of Singapore and North Borneo, was
inaugurated in September 1963, with Brunei (later known as Sabah) and
Sarawak joining in 1966. Its formation was the culmination of a set of
historical developments whose complexity defies adequate summary here.
Suffice it to say that with their prestige shattered by the Japanese invasion
of 1942, the British sought after the war to construct a Malayan Union which,
whilst protecting British business interests, would provide a basis for the
granting of eventual independence to a united nation in which Malays,
Chinese and Indians would have equal rights. This represented a change in
policy from pre-war years, whereby the British had recognised the sovereignty
of Malay sultans, the autonomy of Malay states, and the maintenance of
special privileges of Malays. However, continuation of this strategy after
the war was deemed to be impractical in a context where the 1931 census had
revealed that for the first time in British Malaya (inclusive of Singapore),
there were more Chinese (1,709,392) than Malays (1,644,173), (Indians
numbering only 1,198,000).

The outcome was a proposal whereby the Sultans would lose their
powers, and the previously autonomous Malay states would be forged into
a unitary state, although Singapore, where the British had particular strategic
interests, would be hived off into a separate Crown Colony, and there would
be a common citizenship. However, the British had badly misjudged the
situation upon the ground. Their motivations had been in part to reward the
Chinese, who had formed the majority of Malayan Peoples Anti-Japanese
Army (MPAA), while in contrast the Malays – treated relatively gently by
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the Japanese and encouraged to form a pro-Axis Malay nationalism – had
fallen out of favour. In contrast, the Chinese-dominated Malayan Communist
Party, which had provided the major thrust behind the MPAA, had had other
ideas, seeking to win the ‘national revolution’ against the colonial power
through armed struggle, forcing the British to proclaim a State of Emergency
in 1948 and to fight back with an anti-guerrilla offensive which, inevitably,
alienated many non-Communist Chinese. Meanwhile, the Malay rulers were
swept up in much wider anti-Malayan Union activity, and threw their lot in
with Malay nationalists when they formed the United Malays National
Organization (UMNO) in 1946. So effective was their opposition that on 1
February 1948, the Malayan Union (inaugurated only 20 months earlier) was
revoked, and replaced by the Federation of Malaya which, although
establishing a strong central government, upheld the formal sovereignty of
the Sultans and provided for a considerable decentralisation of power, the
individuality of the states, and special privileges of Malays, and diverted the
negotiations for independence away from a potential non-racial democracy
towards a ‘multi-racial, group-based, consociational solution’ (Elmsley
1996:18). Thereafter, it became increasingly evident that Malay political
influence was to remain paramount, and that unless substantial economic,
cultural and linguistic concessions were made by the Indians and Chinese
(whose numbers had been considerably depleted by the establishment of
Singapore as Crown Colony), there could be no common citizenship for all
races.

The making of such an agreement was provided for by the political
alliance forged between UMNO, the Malayan Chinese Association (MCA)
and the Malayan Indian Congress (MIC). Broadly, UMNO represented the
Malay ‘administocrats’ (the descendants of the Malay pre-colonial ruling
class who had been drawn into the colonial administration); the MCA,
represented the Chinese business community; and the MIC represented the
small Indian elite. The Alliance successfully contested the elections of 1951,
1955 and 1959 (the electoral arrangement being that each of the constituent
parties would contest the single member seats only where its ethnic support
was predominant), and thereby marginalised their political opponents. The
consociational, or power-sharing, bargain that provided for independence
therefore allowed each of the major parties to offer their constituencies the
core of what they wanted. Fully inclusive citizenship was endorsed by
UMNO in exchange for Malay being earmarked as the official language
(English being retained for ten years only after independence in 1957). More
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importantly, however, the Malays secured political domination (inclusive of
the retention of special privileges) in exchange for agreeing to a continuation
of Chinese economic power. Subsequently, the formation of the Federation
of Malaysia in 1963 represented a bid whereby the Malay ruling elite sought
to head off the prospect of an independent Singapore (which might be
dominated by communists) while counterbalancing Indonesian ambitions
upon Brunei and Sarawak and Filipino ambitions upon North Borneo,
although in the event differences between Singapore’s leadership and the
MCA, as well as with the wider Alliance, led to Singapore’s secession in
1965.  Consequently, although Malay predominance may have been ensured,
it was only at the cost of raising anxieties about the place of each racial group
within a wider Malaysian nation.

The Malay elite may have been politically predominant, but their economic
assets were extremely limited, and they were not in any position to mount a
strategic challenge to the Chinese, who dominated the local business
community. By 1969, despite reasonable economic growth during the 12
years of independence, overall economic disparities between Malays and
Chinese were actually growing, and Malays and government institutions
acting upon their behalf owned only 1.5 per cent of share capital in Peninsular
Malaysia, compared with the Chinese (who owned 22.8 per cent), Indians (0.9
per cent) and foreign capital and individuals 62.1 per cent (the balance owned
by other individuals and companies and by state and federal governments).
In this context, the frustrations of a growing middle class that UMNO was
not doing enough for them was increasing, while nascent policies of
affirmative action were causing anxieties amongst Chinese and Indians.
These tensions culminated in ugly race riots in May 1969 following an
election in which opposition parties made major advances at the expense of
the Alliance. The response to the riots by government was the suspension
of parliamentary rule, the declaration of a State of Emergency, and
subsequently the adoption of the New Economic Policy (NEP), a strategy for
the promotion of Malay capitalism and wider economic interests, in
association with the launch of the Second Malaysia (Development) Plan for
1971-75.

Elmsley (1996:21) depicts the NEP as expanding the limits of the political
bargain of 1957. In essence, Malay influence and benefits would be extended
beyond political dominance to incorporate a larger stake and representation
within the economy, without unduly threatening non-Malay communities.
Meanwhile, the potential danger that the NEP would set off a dynamic of



80

Roger Southall

communal competition was offset by the reconstitution of the Alliance into
the Barisan National (BN), which provided for multiple representation of
other communal parties alongside UMNO, the MCA and MIC, and whose
effectiveness was to be demonstrated in a succession of elections until the
present time.

The NEP was constructed around two ‘prongs’. First, the eradication of
poverty, regardless of race; and, second, the restructuring of Malaysian
society in order to ‘reduce and eventually eliminate the identification of race
with economic function’ (Jomo 1988:256) notably through a programme of
preferential recruitment for Malays and through an accompanying drive to
rectify the inter-ethnic imbalance in the ownership and control of wealth by
achieving, through various forms of state intervention, at least 30 per cent
ownership and management of commercial and industrial activities by
Malays and other indigenous groups by 1990.

By 1987, it was officially estimated that the absolute numbers of people
living in poverty had fallen to 2.5 million from 4.6 million in 1973, that the
overall incidence of poverty had fallen to about 15 per cent, and that the
incidence of rural poverty had been halved (Elmsley 1996:33). Furthermore,
by 1990 the share of equity accruing to Bumiputra (indigenous people, ie
mostly Malays), albeit in state as well as individual forms, was 20 per cent,
which although short of the government’s target represented a considerable
transformation (Elmsley 1996:60-63). There are numerous qualifications to
such bare statistics, and indeed the debate about the impacts and
achievements of the NEP are enormously contested. For instance, the
reduction of poverty was achieved in the context of economic growth much
helped by dramatic increases in commodity prices for rubber and tin (key
products of the Malaysian economy) in the 1970s and 1980s, and shifts in
the pattern of ownership have in the eyes of some been achieved at the
severe cost of extensive state participation in the economy and the associated
promotion of ‘crony capitalism’. Nonetheless, whatever the causality, the
implementation of the NEP has been accompanied by a level of (inter-racial
and other) redistribution with growth which has been the envy of many other
states, and undoubtedly a significant source of inspiration for the ANC after
1994. Importantly, too, although Malaysian ‘quasi-democracy’ is depicted
by many critics as heavy handed and authoritarian, the racial bargain which
underlies it has contained inter-communal tensions and thereby provided
for overall political stability.
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South Africa compared
Can we draw the conclusion from the above that today’s South Africa, which
possesses a constitution which, according to one critic, ‘regards minority
rights as catered for in the protection of individual rights, and allows for
Westminster-type majority rule’ (Kane-Berman 1997:1), is founded in any
way upon a ‘racial bargain’ along the lines of either Zimbabwe, Kenya and/
or Malaysia?  And if so, what implications may be drawn, notably with regard
to the rights of minority groups and individuals?  There are, I think, four major
considerations, as follows:

Any ‘racial bargain’ represents an intersection of historical, class, economic
and international dynamics alongside those represented as ‘ethnic’ or
‘racial’.
If, as the overwhelming majority of social scientists insist, there is only one
humanity and race as an objective category does not exist, then clearly the
term ‘racial bargain’ must be an analogy, or short-hand, for a deal between
groups whose ‘racial’ identities have been constructed by historical and
social factors. This does not mean that ‘race’ is any socially ‘less real’, for
as the tragic history of South Africa indicates in a more extreme form than
in virtually any other country, socially imposed restrictions on the grounds
of legal or social definitions can be the foundation for the denial of all human
rights, the prescription of subordinacy and, not least, the infliction of
poverty. In turn, the inevitable dialectic is that if race coincides with class
and economic privilege, both dominators and dominated are likely to embrace
racial identities and very possibly to utilise them for purposes of political
mobilisation. Such contexts have given rise to a major literature about how
political conflict in deeply divided or multi-racial/ethnic societies can be
contained by consociational or power-sharing measures, and indeed this
thrust was to have a considerable impact upon thinking about how majority
and minority rights could be reconciled within a democratic South Africa.
However, consociationalism is far more concerned with achieving balance
between ethnic or other groups, rather than achieving any change in a given
distribution of power. In contrast, decolonising societies are concerned with
achieving change in relationships between formerly dominant and
subordinate racial groups. In this context, therefore, any ‘racial bargain’ in
South Africa is usefully compared to those struck, with more or less success,
in other countries, notably other former settler colonies in Africa and the
more constructive example of Malaysia.
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Post-colonial ‘racial bargains’ vary in the extent to which they are implicit
or explicit according to the historical circumstances of the country
concerned, yet nonetheless embody the essence of a bargain as ‘deal’ or
‘contract’.
Herbst (1989) was clear that the ‘racial bargain’ around which Zimbabwean
independence was constructed was ‘implicit’ in the nature of the constitution
and the resulting political settlement.  Similarly, while Leys outlines very
clearly the essence of the ‘racial deal’ that was struck between the British,
settlers and the incoming African political elite, it is equally clear that its
essence was embodied in Britain’s funding of the transfer of settler farms to
African purchasers and the associated protection of the rights of property.
In contrast, the ‘racial bargain’ which was forged in Malaysia was much more
explicit, moving from the initial construction of a deal between the British and
the Malay, Chinese and Indian elites to construct an anti-communist alliance;
to the post-colonial recognition of these elites in 1970 that ‘racial redress’,
in the form of the economic empowerment of Malays over time, should be
rendered more formal if political stability was to be restored and sustained.

 The thrust of this article is that the South African case is more akin to that
of Malaysia than of either Kenya or Zimbabwe. Understandably, given the
depredations of apartheid, the 1994 and 1996 constitutions were both
determinedly founded upon a notion of non-racialism, of the equality of all
individuals, of whatever background, before the law.  At the same time, the
political imperatives of ‘internal decolonisation’ that drove the construction
of these constitutions demanded a recognition that the economic and other
inequalities between the historically identified racial groups were so extreme
that some provision for redress and equalisation had to be built into the
constitutional settlement. The resultant balancing of ‘non-racialism’ against
‘redress’ has led to numerous ambiguities, misunderstandings, and tensions:
whilst ‘redress’ and economic equalisation are almost universally seen as
legitimate, the mode of pursuit of these objectives – whether or not to take
‘race’ as the key indicator of ‘historical disadvantage’ – remains bitterly
contested. Nonetheless, for all the protestations, the government’s pursuit
of Black Economic Empowerment indicates with startling clarity that today,
it is ‘racial’ categorisations which are being followed in pursuit of ‘non-
racialism’.

Does the government’s pursuit of BEE imply that the nature of the ‘racial
bargain’ is being unilaterally re-written?  There are alternative answers to
this question, dependent upon the perspectives of the observers. However,
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this is to say no more than that bargains, even written contracts, are subject
to renegotiation or re-interpretation over time, depending upon changing
circumstances and indeed the changing differentials between those who
made them. Consequently, diverse versions of the South African circumstance
might argue, for instance, either that BEE is simply implementing, and making
more explicit, an implicit bargain contained within the constitution, or
alternatively that it is stretching it to its constitutional limit. What few argue,
however, is that BEE represents a revocation of the bargain in the way that
Mugabe’s land grab from whites constituted a rupture with the past and a
repudiation of the deal confirmed in 1980. This strongly indicates that, for
all the considerable levels of disagreement around interpretation, there is
widespread popular understanding that the settlement of 1994 did indeed
constitute a ‘racial bargain’ in the sense that was outlined above.

Yet which parties was this bargain between? And when precisely was it
struck?  Was it between the formerly ruling National Party and the ANC? Or
was it between ‘large-scale’ capital and the incoming black nationalists (as
various versions of the South African settlement would have it)?  And was
it struck in the meetings between white capitalists, Afrikaner dissidents and
the ANC in the pre-negotiation period meetings in Senegal, Switzerland and
Lusaka? Or was it made in the corridors and forums of Kempton Park during
the formal negotiation process?  Again, the answers are likely to be different,
according to the perspectives  adopted by commentators and, indeed, the
particular issues being examined. Again, however, while there may be
considerable disagreement around specifics, there is far greater consensus
around the nature of the bargain that was struck: whites/the NP/large-scale
capital conceded formal political power, while blacks/the ANC/the incoming
political elite agreed to the continuance of white domination of the economy,
albeit with potential and provisions for redress being built into the
constitutional edifice.

An effective bargain requires an effective balance of power between the
parties concerned.
The example of Malaysia suggests that a functional ‘racial bargain’ rests
upon an effective balance of power. In part, this is a numbers game, as is
illustrated by the counter-examples of Kenya and Zimbabwe.
• In 1948, for example, there were 5.2 million Africans in Kenya compared

to 98,000 Asians and 30,000 whites, a ratio of Africans to whites of 173:1.
By independence, at 1963, there were some 8.4 million Africans and
probably little more than 35,000 whites, a ratio of 1:240 (Leys 1975:40).
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• In Zimbabwe, the estimated breakdown of population in 1977 (just prior
to independence) was 6,440,000 Africans, 268,000 whites, 22,000 Coloureds
and 10,300 Asians, a white to African ratio of 1:24 (ACR 1979: B1046).

• In Peninsula Malaya, excluding Singapore, the population in 1957 was
constituted by 3,125,000 Malays, 2,334,000 Chinese, 707,000 Indians and
112,000 Others.

If it was remarkable at one level how colonies at their height were run
by so few men on the ground (viz, the old saw that ‘a thousand men ruled
India’), the disparity in African to white ratios in Kenya and Zimbabwe
says a lot about the relative capacities of settler populations to hold out
against decolonisation.

• This is further illustrated by the case of South Africa, where in 1993 the
population consisted of some 30,740,000 Africans, 3,378,000 Coloureds,
1,019,000 Indians and 5,169,400 whites, an African to white ratio of 5.95:
1 and a black to white ratio of 6.79:1 (SAIRR 1994:84).

From this perspective, South Africa is considerably closer to Malaysia
than it is to Zimbabwe, a reason why it was to attract so much more attention
from the theorists of plural societies and consociationalists than the other
settler colonies in Africa. Equally, it is not necessary to labour the reason
as to why the Malay elite found it appropriate to reach a political
accommodation with their counterparts within the Chinese and Indian
communities.

Of course, under colonialism and apartheid numerical disparities between
racial and ethnic groups were offset by dramatic disparities in terms of the
distribution of land, income, capital ownership and wealth between the
different ‘races’. In settler territories, inclusive of South Africa, such
disparities were maintained not only by military power but rather more by
external backing. Consequently, whites in Kenya were relatively powerless
when (as many of them construed it) they were ‘sold out’ by successive
British governments intent of divesting themselves of empire. The white
community in Rhodesia took due note, and with the declaration of UDI
effectively took shelter under apartheid South Africa’s umbrella, before in
the late 1970s Pretoria found that the extension of such protection was
becoming too costly. Historically, this was merely the prelude to South
Africa losing the diplomatic, military and financial support of the Western
powers, thus heralding the final crisis of apartheid and the shift to negotiations
between the minority regime and the ANC.
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What characterises the decolonisation process in Kenya, Zimbabwe and
South Africa is whites’ loss of political power matched by their retention of
economic power. As Leys has described it, resultant neo-colonialism in
Kenya was constructed in essence around a deal whereby the settler
community was largely bought out, its land was transferred (courtesy of
British and international money) to the incoming African elite, and political
power was transferred to the latter. However, the entrenchment of private
property relations provided for the protection of British (and international)
economic interests. Of course, this bargain was soon to be effectively
renegotiated (but never broken) by the KANU government’s policies of
Africanisation, which saw steady African entry into the commercial and
manufacturing spheres (even though much controversy continues to attend
the extent to which the viability of local Kenyan capitalism rests upon
African or Asian advance). For all its limitations (and there are many),
Kenyan decolonisation set in train a pattern of capitalist development which
provided for one of the consistently highest rates of growth on the continent.

In contrast, a similar neo-colonial bargain was never so effectively struck
in Zimbabwe, for a variety of reasons. One was that by the time independence
was being negotiated Britain, the formal colonial power, had lost effective
authority and equally importantly, very considerable interest, certainly in
saving the skins of the settlers. Hence, although the independence
constitution had the outward appearance of a bargain, with whites being
guaranteed separate political representation for a period of ten years, this
was not to be backed up by the same level of financial  backing which had
previously been provided for the buying out of Kenyan settlers. Having
gone for UDI, the Rhodesian settlers were in some ways hung out to dry. For
the moment their continued possession of their land was legally guaranteed,
yet in retrospect it is clear that the rank inequality of land ownership between
whites and Africans upon which it was founded rendered their legal rights
fragile in a context of limited external funding for land transfer, initial
government apathy and the ultimate wind down in the performance of the
economy. Herbst’s implicit racial bargain was thus to get blown away by the
political whirlwind.

Against this background, it is arguable that South Africa’s ‘racial bargain’
has considerably more in common with that of Malaysia than the examples
of Kenya and Zimbabwe. To be sure, it shares the similarity that whites’ loss
of political power is counterbalanced by their retention of economic power.
Yet there are differences that render whites more akin to the Malaysian
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Chinese than to their counterparts in Kenya and Zimbabwe. First and
foremost, as in Malaysia, where the Chinese presence in the commercial and
manufacturing spheres competes with that of international capital, the
private sector in South Africa is dominated by locally rather than
internationally owned firms. Second, although the overwhelming proportion
of land and commercial farming is in white hands, the proportion of whites
involved in agriculture is far less than was the case of Kenya and Zimbabwe
at independence, and like the Malaysian Chinese, the white population is
overwhelmingly urbanised. While land redistribution therefore remains a
major political priority, it is not the political foundation upon which any racial
bargain depends. Finally, whereas Kenyan and many Rhodesian settlers
were not prepared to trade their British for their local citizenships, a far higher
proportion of the white population of South Africa is more resolutely South
African and has no other homeland to which to go. In this they are like the
Malaysian Chinese business community which, whilst enjoying the many
advantages of belonging to an East and South East Asian diaspora, was (at
least until relatively recently) politically and economically alienated from
communist China.

To be viable, any racial bargain needs to be underwritten by redistribution
with growth.
It has already been noted that the NEP was constructed around the two
prongs of rectifying the inter-ethnic imbalance in the ownership and control
of wealth with an assault upon poverty. As Jomo (1988:256) observes, the
poverty eradication prong was in no way designed to upset existing class
relations or eliminate class exploitation. While the first prong was constructed
around preferential recruitment of Malays into the public service and the
transfer of capital into Malay hands, the second prong was not (on the
whole) and was formally non-ethnic. However, a disproportionate number
of those living in poverty were Malays (in 1973, some 55 per cent of Malays
compared with 20 per cent of Chinese and 28 per cent of Indians fell below
the official poverty line), and consequently the poverty reduction strategy
(inclusive of massive spending on agriculture and rural areas, resettlement
of peasants to virgin land, widespread improvements in health provision and
a massive educational drive) disproportionately benefited Malays. Overall,
the incidence of poverty in Malaysia as a whole had been reduced to 17.1
per cent compared to a targeted 16.7 per cent by 1990 (although there were
substantial regional and inter-ethnic differences). To be sure, this achievement
cannot be wholly ascribed to the poverty reduction strategy, for the latter
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was combined with the government’s prudent macroeconomic policies, a
compulsory savings scheme, and a determined push for industrialisation in
ways that retained the collaboration of domestic Chinese and foreign capital
(albeit achieved via authoritarian measures which determinedly ensured that
the country remained a site of cheap labour), while its growth strategy was
also assisted by Malaysian possession of modest oil reserves (during years
of the oil bonanza) and the government’s ability to respond flexibly to falling
commodity prices during the 1980s. The combination of all these factors
does not mean that inter-ethnic income disparities have been overcome
(indeed they remain considerable) but, importantly, they have been combined
with rising incomes for all ethnic groups, and an overall – albeit – modest
decline in income inequalities (with the share of income taken by the top 20
per cent of income earners dropping from 56 per cent to 51 per cent during
the period 1970-2002 (Zainel 2005).

Suffice it to say that Kenya’s experience has been much more problematic
and Zimbabwe’s has been disastrous. With its markedly capitalist
development strategy, Kenya was initially successful in avoiding the
devastating social, economic and political breakdowns that afflicted the
large majority of sub-Saharan countries, achieving an annual average GNP
per capita growth rate of 2 per cent during the period 1965-85, during which
period per capita income was negative in such countries as Uganda and
Zambia and remained stagnant in many others (inclusive of Zimbabwe)
(Himbara 1994:3). Subsequently, however, the growth rate collapsed to -0.6
per cent during 1990-2002 (although it has revived recently), and to this day,
the inequality of income distribution (in what is still a low income country)
remains markedly skewed (the poorest 20 per cent of the population earning
just 5.6 per cent of national income, and the richest 20 per cent 51. 2 per cent
in 1997). Meanwhile, after an initial spurt of growth in the 1980s, Zimbabwe’s
recent economic performance has collapsed, GDP declining 0.8 per cent
during 1990-2002, and undoubtedly having hugely worsened since then
(UNDP 2004). Not surprisingly, both countries have been riven with political
crises, even though Kenya’s remains considerably less acute than that of
Zimbabwe.

There is no need to belabour the point that while South Africa’s post-1994
economic performance has improved markedly over the late apartheid years
(the per capita annual growth rate declined by an average of -0.7 during 1975-
2002), and has been consistently positive, it has failed to match the Malaysian
example of the early years of the NEP. The average rate of growth between
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1994 and 2003 was 2.77 per cent per annum, but the increase in per capita
income was a mere 0.77, and the standard criticism of government policy is
that although expenditure upon social grants has increased substantially
(from 46 per cent of its budget in 1990/91 to 52 per cent in 2006/07) and that
this has done much to alleviate absolute poverty, much of this good work
has been negated by the failure of growth to reduce the disastrously high
level of unemployment (42 per cent in 2003), and that, furthermore, within this
context little impact has been made upon the overall inequality of income
(Gelb 2005). However, it does appear that government strategies are making
some progress towards mediating racial polarity (eg Rivero et al 2003;
Southall 2004), thereby providing the fundamental basis for political stability
and democratisation without which minority rights are likely to be realised.

Conclusion
The South African constitution attempts to balance the rights of individuals
against those of disadvantaged persons. Meanwhile, the government’s
strategy of BEE has sought to put impetus behind momentum towards the
move towards a deracialised economy. In turn, critics of BEE argue that in
effect it represents a re-racialisation of South Africa, or as it is sometimes put,
it is a form of ‘reverse apartheid’.  I have sought to counter this argument
by suggesting that it is ahistorical, and that BEE needs to be located within
a context of decolonisation, particularly as that process has unfolded in
countries which have attempted to address racial disparities by implementing
‘racial bargains’.  Of the three case studies examined, Malaysia is the country
where the construction of a racial bargain has been most explicit and where
it has been most successfully implemented, and the argument here is that
South Africa’s BEE strategy constitutes a major component of a drive to
replicate that strategy, albeit under considerably less favourable historical
and economic conditions, although under conditions which are more
favourable than obtained in either Kenya or Zimbabwe. From this perspective,
BEE represents a logical extension of the political bargain struck in 1994,
whereby state power was conceded to the ANC, which in turn conceded the
principle that the economy would continue to be run on deracialised market
principles. Precisely because of the racially polarised nature of South
African society, this took on the appearance of a ‘racial bargain’. However,
it was to be the failure of the market to achieve effective deracialisation of
the economy during the early post-apartheid years which was to lead the
government to, in effect, renegotiate the bargain – notably with large scale
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capital – by opting for a more state interventionist and assertive BEE
strategy from the late 1990s onwards.

Whether BEE is achieving its goal of de-racialising the economy and
society is highly contested, although there seems to be growing consensus
that one outcome of policy and change is the fairly rapid growth of a black
middle class, and that this represents an important step upon the road to the
consolidation of democracy and political stability – without which further
economic growth and progress towards a fairer society are likely to be
attained. However, while this may prove to be the outcome, BEE undoubtedly
trails a host of problems in its wake, not least of which is its challenge to the
rights of individuals who happen not be black – or, as in the case of the
luckless Mr Christiaans – who are not deemed to be ‘black enough’.

Unfortunately, there seems to be no philosophically neat way of resolving
this conundrum, although I have suggested that case law is likely to
smoothen some of the rougher edges of BEE (for instance, such as due
recognition being given to the historically disadvantaged status of South
African Chinese). Some have suggested, for example, that ‘historical
disadvantage’ be construed purely in non-racial, economic status terms, but
this simply poses too many practical difficulties in terms of means testing,
and so on. Others have suggested that BEE should set definite term limits,
and be abandoned by a prescribed date (eg 2014), yet that seems to be
prejudging the outcome of present policies as successfully working to
change the racial distribution ownership and control of the economy. In
short, without some such policy as BEE, without some concerted attack
upon the continuing racial polarisation of income and wealth, South Africa
would seem destined to face the political upheavals which in recent years
have afflicted both Kenya and Zimbabwe. Progress towards substantive
racial equality therefore seems to be the rock upon which the democratic
rights of individuals belonging to racial minorities would seem to be
founded.
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Note
1. Eskom’s case was to be sustained by the tribunal.
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